FILED. APPELLATE DIVISITON - 1ST DEPT 0371872024 09: 38 AM

NYSCEF DOC. NO. 11

2024- 01134

RECEI VED NYSCEF: 03/18/2024

SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST JUDICIAL DEPARTMENT

PEOPLE OF THE STATE OF NEW YORK, by
LETITIA JAMES, Attorney General of the State
of New York,

Plaintiff-Respondent,
-against-

DONALD J. TRUMP, DONALD TRUMP, JR.,
ERIC TRUMP, ALLEN WEISSELBERG,
JEFFREY MCCONNEY, THE DONALD J.
TRUMP REVOCABLE TRUST, THE TRUMP
ORGANIZATION, INC., TRUMP
ORGANIZATION LLC, DJT HOLDINGS LLC,
DJT HOLDINGS MANAGING MEMBER,
TRUMP ENDEAVOR 12 LLC, 401 NORTH
WABASH VENTURE LLC, TRUMP OLD
POST OFFICE LLC, 40 WALL STREET LLC,
and SEVEN SPRINGS LLC,

Defendants-Appellants,
IVANKA TRUMP,

Defendant.

Nan Nuw wa um ' uu “aw “ant “awt “aw ' “wat “awt “aut “awtt “awt “wat “wwt “wat “wuwt “awt' “awt/ “wwt/' “wwt/ “wut/ “wat/ “wwt “wa/ =t/

Appeal Nos: 2024-01134
2024-01135

Sup. Ct. New York County
Index No. 452564/2022
(Engoron, J.S.C.)

REPLY MEMORANDUM OF LAW IN FURTHER SUPPORT OF
A STAY PENDING APPEAL PURSUANT TO CPLR 5519(c)

HABBA MADAIO &

ASSOCIATES, LLP

Alina Habba

Michael Madaio

112 West 34th Street, 17th & 18th Floors

New York, New York 10120

Phone: (908) 869-1188

Email: ahabba@habbalaw.com
mmadaio@habbalaw.com

Counsel for Donald J. Trump,

Jeffrey McConney, The Donald J.

ROBERT & ROBERT PLLC

Clifford S. Robert

Michael Farina

526 RXR Plaza

Uniondale, New York 11556

Phone: (516) 832-7000

Email: crobert@robertlaw.com
mfarina@robertlaw.com

Counsel for Donald J. Trump, Donald

Trump, Jr., Eric Trump, The Donald J.

Trump Revocable Trust, The Trump




Trump Revocable Trust, The Trump
Organization, Inc., Trump Organization LLC,
DJT Holdings LLC, DJT Holdings Managing
Member LLC, Trump Endeavor 12 LLC, 401
North Wabash Venture LLC, Trump Old Post
Office LLC, 40 Wall Street LLC and Seven
Springs LLC

i

Organization, Inc., Trump Organization
LLC, DJT Holdings LLC, DJT Holdings
Managing Member LLC, Trump Endeavor
12 LLC, 401 North Wabash Venture LLC,
Trump Old Post Office LLC, 40 Wall Street
LLC and Seven Springs LLC

-and-

Christopher M. Kise

(Admitted Pro Hac Vice)
CONTINENTAL PLLC

101 North Monroe Street, Suite 750
Tallahassee, Florida 32301

Phone: (850) 332-0702

Email: ckise@continentalpllc.com
Counsel for Donald J. Trump, Donald
Trump, Jr., Eric Trump, The Donald J.
Trump Revocable Trust, The Trump
Organization, Inc., Trump Organization
LLC, DJT Holdings LLC, DJT Holdings
Managing Member LLC, Trump Endeavor
12 LLC, 401 North Wabash Venture LLC,
Trump Old Post Office LLC, 40 Wall Street
LLC and Seven Springs LLC

-and-

D. John Sauer

(Pro Hac Vice Application Pending)
JAMES OTIS LAW GROUP, LLC
13321 North Outer Forty Road, Suite 300
St. Louis, Missouri 63017

Phone: (314) 562-0031

Email: john.sauer@james-otis.com
Counsel for Donald J. Trump, Donald
Trump, Jr., Eric Trump, The Donald J.
Trump Revocable Trust, The Trump
Organization, Inc., Trump Organization
LLC, DJT Holdings LLC, DJT Holdings
Managing Member LLC, Trump Endeavor
12 LLC, 401 North Wabash Venture LLC,
Trump Old Post Office LLC, 40 Wall Street
LLC and Seven Springs LLC




TABLE OF CONTENTS

TABLE OF AUTHORITIES........ooiieiieieerntecnen e senae et eses s eseesase et st esasas s eses s ene st sasenesteneancns il
INTRODUCTION AND SUMMARY OF ARGUMENT .........ooiiiiinieeeereeneeneeeneneeseneneeesenaas 1
ARGUMENT ...ttt et s e s s e s s e s s e e s e st s s e s s e e s s et s s e e s s e sanenesasanesananenasenenane 3
I. This Court Has Discretion to Stay the Disgorgement Award. ..........cccccoeeereencecncrscencrccacnne 3

II. This Court Should Exercise Its Authority To Stay Execution of the Judgment. ................... 7

A. The Attorney General Misstates the Governing Standard. ...........c.coocoeiniiennienencnncne 8

B. The Exigency and Hardship to Defendants Warrant a Stay............ccoceceencnieennciancrccence. 8

1. Posting a Full Undertaking Is a Practical Impossibility.........cccccocoerceercnseercrieencrccnncn. 8

2. A Stay Will Impose No Cognizable Hardship on Plaintiff. .............ccccocevninnneeee 10

C. The Court Should Maintain the Interim Stay as to Non-Monetary Relief. .................. 11

D. The Disgorgement Award Will Not Survive Appellate Review. ..........ccccoeeverceeneennenne 12

1. The Judgment Contradicts This Court’s Statute-of-Limitations Ruling. ................ 13

2. Disgorgement Requires a Showing of Causation. .........c.cceeceeerrecrcecncecceserseenercene 17

3. Supreme Court’s Valuation of Mar-a-Lago Is Indefensible. ............c.cccccoveeeecnncne. 20

4. Supreme Court Triple-Counted Damages on the Old Post Office Sale. ................. 22

a. Supreme Court conflates proceeds with profits from sale. .........cccccoceececnncne. 23

b. Supreme Court double-counts disgorgement from OPO sale........................... 23

c. Courts do not disgorge income derived from ill-gotten proceeds...................... 24

5. The Award Is Grossly Disproportionate and Unconstitutional. ...........c.cocceecreencne.. 25
CONCLUSION.......oiiiteeneneeeerteserteserasesasesesasesesasesesasesesasesasastsasesesasesesaseserasentsasesasentraseneraseserasan 29

il



TABLE OF AUTHORITIES

Cases Page(s)
Applehole v. Wyeth Ayerst Labs.,

213 A.D.3d 611 (1St Dep’t 2023).....cciieieiiecieiesieeteeieeseseesessesssstassestessassesasesesssasasasasssssassassans 15
Austin v. United States,

509 U.S. 602 (1993)....cueeeeeieieieieeteseeeteseeessesasstases st estassesasasassasesssassassassassesssasasssassesassessane 25
BMW of N.A., Inc. v. Gore,

517 ULS. 559 (1996)......ooneieeeieceeteeeeeteeeeesiee e st e e s st estassesasesas s e e s s et et essassesssasanssasasasansennane 27
Boesky v. Levine,

193 A.D.3d 403 (1St DEP’t 2021)...ceeeieeirieirieieiteseeetesieesessesesaseseestassassessassasssasasssassessassasnans 13
C. Albert Sauter Co. v. Richard S. Sauter Co.,

368 F. Supp. 501 (E.D. Pa. 1973) ..ottt se e e an e ne e s s e nanane 10
Cayuga Indian Nation of New York v. Pataki,

188 F. Supp. 2d 223 (N.D.NLY. 2002).....cceeiriterrateseeceesiaesensesasssesssasassassesssssasssassessassessassesaans 10
County of Nassau v. Canavan,

TINLY.3d 134 (2003)..c.eieeieceeteeeeneseeetssse st e steseesteseaesessaesasssesasssessassessassanssasasasasssasansessan 25-26
CT Chemicals (U.S.A.) Inc. v. Vinmar Impex, Inc.,

189 A.D.2d 727 (1St DEP’t 1993)....ceeneieiieieecieitesieetetecsesee e s sse e s st et s steseassesanesassna e s s e e asnanean 4
CWCapital Cobalt VR Ltd. V. CWCapital Invs. LLC,

195 A.D.3d 12 (ISt DEP’t 2021)....eieiieieiieirieieeteeieesesseesssesessteseesseseassesssesasasasasasassassans 13-14
Deutsche Bank Natl. Trust Co. v. Royal Blue Realty Holdings, Inc.,

2016 N.Y. Slip Op. 31510(U), 2016 WL 4194201 (Sup. Ct. 2016).......ccceeeeeeercereaerireeracanenes 8
Fed. Prescription Serv., Inc. v. Am. Pharm. Ass’n,

636 F.2d 755 (D.C. Cir. 1980).......cocteeieeeeeeeieieeteiteseeetesieesessesesssesesstessassessassasssasassassassanean 6,10
Guardian Loan Co. v. Early,

AT NLY.2d 515 (1979).c. ettt sttt csesse et et st e st s ssesasesa s s e e st e s st et assassnasasasa st eanansenes 6
Hateley v. SEC,

8 F.3d 653 (Ith Cir. 1993) ...ttt ettt e e e s e e s s e s st e st e ssesaaesa s s sa s s e e s e assenes 17
Henry v. Bank of Am.,

147 A.D.3d 599 (1St DEP’t 2017)..cueiieieiieieiecieetesieeseseeesssesesstessessesesssesssesassasasasassassans 13,15

iv



In re Adelphia Commc’ns Corp.,

361 BR. 337 (SDNLY. 2007) oo eeeeeeeeeeseeeseeessesesesesesesesesseemessssesesesssesssesesesesesssessseserens 7
In re Jamie J.,

O NLY.3A 275 (2017)neeeeeeeeeeeecteieetee e eses s e e s sse e st eseassesaaesessna e st e st st e s assessaesasasasasasansensansen 7
In re Nassau Cnty. Strip Search Cases,

783 F.3d 414 (2d Cil. 2015) c.ceniieeeieeteieeteeeeeeste st e steseeese s s esessse e s s e se st e e assessaesassnasasanassansaseen 6
Int’l Distribution Centers, Inc. v. Walsh Trucking Co.,

62 B.R. 723 (S.DNLY. 1986) ....cccoiiieieceeieieiieiestestectesteesessesesssesesstessassessassasssasasssassassanean 7,10
J.P. Morgan Sec. Inc. v. Vigilant Ins. Co.,

91 AD.3d 226 (1St DEP’t 2011 )...uceeeeeeeeeieieeciecteeie et e e e e e st e et e stsssesasesasne e s s e sensnens 17,20
Klingenberg v. Vulcan Ladder USA, LLC,

No. 15-CV-4012-KEM, 2017 WL 4836313 (N.D. Iowa Oct. 25, 2017) ....cceeverceererireverceennnne 11
Kokesh v. SEC,

581 ULS. 455 (2017) ettt ete e e e e e e e st e e st e staesesasesa s s e e s s et et astaesessnasasssasaeanasennane 25
Kusay v. United States,

62 F.3d 192 (Tth Cir. 1995) ....uiiiiecieiecteeeeenee e ste e et e seessesaseses s e e s ssess st eseassessnasassnasesnansennans 29
Litton Industries, Inc. v. Lehman Bros. Kuhn Loeb, Inc.,

734 F. Supp. 1071 (S.D.NLY. 1990) ...ttt eee e eses e e e s s e et e e ese s s e s sesassnassasnans 17
Matter of Part 60 RMBS Put-Back Litig.,

195 A.D.3d 40 (1St DEP’t 2021)....ccceieieiieietecieteseectesieesessesessseses st assessesaassesssasasssassessassasnans 15
Matter of Seiffert,

65 NLY.2d 278 (1985)....eeceiieieiteciriteeiecteseeesssesesstesesstestassesasasasssasssssassastasassesssasasssassensassensane 11
Morse v. Fed. Nat’l Mortg. Ass’n,

2018 WL 4784585 (Tex. App. Oct. 4, 2018) ....c.eoemieieieieieceeeeee e ete e estesteese s e e s s s eeassenes 6
N. Indiana Pub. Serv. Co. v. Carbon Cnty. Coal Co.,

799 F.2d 265 (Tth Cir. 1986) ......coieeeieeeeieenerieeeeieeseecteseeeeestsesesssesasssesssstessassesssssssssasesssassansaneen 6
Navy Yard Hous. Dev. Fund, Inc. v. Carr,

No. 33936/96, 2002 WL 1174711 (N.Y. Civ. Ct. May 23, 2002) .......cccoceeeerecerceeerieeserseasaeanens 8
O’Donnell v. McGann,

529 A2d 372 (M. APD. 1987) ..ttt ste st e ctesteese s s e s s e st st e st s esesaaesa s s e s s e e nnaneen 6



Parker v. Time Warner Entm't Co.,

331 F.3d 13 (2d Cir 2003) ....eiieieceeieeeeeeeeeieesesssesesstestassesasasasssasasssassassassassesssesasssasssssassessane 27
People v. Ernst & Young, LLP,

114 A.D.3d 569 (1St DEP’t 2014).....cneieiieieeeieteiecteseeseeee e st e e et e seesaesaassesssasasssasessnassnsnans 25
People v. Evans,

94 N.Y.2d 499 (2000)........cooieieiieeerateeieeeeseesesisesesatesssatestassesssasasssasssssassassassassesssesasssassessassessane 16
People by James v. Trump,

217 A.D.3d 609 (1St DEP’t 2023)...ccuirieieiieieceerieeneeeeesssesessseseessessessesssesasssesesssassssseneas 2,13-15
People ex rel. Spitzer v. Direct Revenue, LLC,

19 Misc. 3d 1124(A) (Sup. Ct. N.Y. Cty. 2008).....cccceeereeerireeiriierersteseesseseaesessesasssasesssessesnens 24
Pickwick Int’l, Inc. v. Tomato Music Co.,

119 Misc. 2d 227 (Sup. Ct. 1983) ...t eree et es s e s e rs e s esas e es s e sane e nananens 5
Plymouth Venture Partners, II, L.P. v. GTR Source, LLC,

BT INLY.3A 59T (2021) .ttt et et et e st et e s e saaesa s s e e s s e e e sneseaenesanasas st eanassenns 5-6
Prince v. City of New York,

108 A.D.3d 114 (ISt Dept. 2013) ....ceeeieiieieieiecteeecteeieesesseesessse e st eseessesaaesassnesasssasesssassasnans 26
Rogal v. Wechsler,

135 A.D.2d 384 (1St DEP’t 1987)...ceeeieeirieirieieitesiectesieesessesessseses st assssseseaesasssasassasssssansassans 13
Schaffer v. VSB Bancorp, Inc.,

68 Misc. 3d 827 (Sup. Ct. 2020)......ccceeeeieceereeirieerersteseesteseeesesaeesessesesssesessneseenes 1,4,8,10,12
Schwartz v. New York City Hous. Auth.,

219 AD.2d 47 (2A DEP’t 1996) ......ceonieieieieceeeieceereeneeieeesste st s stestestesesesesssesasssesessnassassans 1,4-5
SEC v. Blatt,

583 F.2d 1325 (5th Cir. 1978) ...ttt ese s ese s s et s s e e et esaaesesanesassne e ssnassasnans 17

SEC v. ETS Payphones, Inc.,
408 F.3d 727 (11th Cit. 2007) «..ceeueieeieeieieereeiteseeateseeesesssesessaesssassessessassesssssssssesssssesssssessassane 17

SEC v. First City Fin. Corp.,
890 F.2d 1215 (D.C. Cir. 1989).......ceieeirieirteeriecr e eescr s e s s e ss e sesaseses s e s s e sesanasenane 17

SECv. First Jersey Sec., Inc.,
101 F.3d 1450 (2d Cir. 1996) .......oneieieeeieeeeteteeee et eee e e et sene st sesea e e e nenna e 17,20

vi



SEC v. Global Express Capital Real Estate Inv. Fund,

289 F. App’X 183 (9th Cir. 2008) ......cuieieiieieiiesieeteeieeseseesesisesesstessestessessesasesesssasasssesssssassassans 18
SEC v. Govil,

86 F.4th 89 (2d Cir. 2023).....ceeieieieeieeeieseeessteseestestecsesaaeses s e e sse s sste st assessassanssasasasasssnsansenes 24
SEC v. Hallam,

42 F.4th 316 (5th Cir. 2022)......ceeiieeieeieiieseeiteseestesseesesasesesssasasssastsssessassesssssssssasssssasssssessassane 24
SEC v. Huff,

758 F. Supp. 2d 1288 (S.D. Fla. 2010).......ccoiiieieieeireeesieeeeeeeesseesesssessesteseessesssesaessasssssassessans 18
SEC v. MacDonald,

699 F.2d 47 (1St Cin. 1983) ..ceiieieeeiecieeieeeeee e ste e e steseessesaseses s e e s s e s et esaassessnesassnasessnansennans 17
SEC v. Manor Nursing Centers, Inc.,

458 F.2d 1082 (2d Cir. 1972) ...ttt sie et s ese st e e st e stasnesesesas s asassnesessnansnnnans 24-25
SEC v. Metter,

706 F. APP’X 699 (2d Cir. 2017 ) c.uceeieeeeeeeeieeieiteceestesteesesesesesssesesssessestesaassesasasasssasesssassassans 26
SEC v. Patel,

61 F.3d 137 (2d Cir. 1995) ...t ee et e et e stessesasese s s e e s s et st astassesanesassnasessnansennans 17
SEC v. Razmilovic,

822 F. Supp. 2d 234 (E.D.N.Y. 2011) ettt e ee e s s estessessesasesa s ea s seasasaeassenns 18

St. Louis, Iron Mountain & S. Ry. Co. v. Williams,
25T ULS. 63 (1919)....n ettt et e st sa e s ae e st e e st e st st e s et e aaesa s s e e e e e s enassennans 27

State by Abrams v. Solil Mgt. Corp.,
128 Misc. 2d 767 (Sup. Ct. N.Y. Cty. 1985) ...t ers e s s e e seesenaene 24

State by Lefkowitz v. Hotel Waldorf-Astoria Corp.,
67 Misc. 2d 90 (Sup. Ct. N.Y. Cty. 1971) ettt ees e esas e e e see e sanene 24

State Farm Mut. Auto. Ins. Co. v. Campbell,
538 ULS. 408 (2003)......ceeuireieerierereteseeeteseeesssesasasasssatessassesssasasssasssssassassassassesssesssssassessassessane 27

Tax Equity Now NY LLC v. City of New York,
173 A.D.3d 464 (1St DEP’t 2019)....ceomeieieeieieeieteiecteee e et sttt s asese s s e e s s e s na e ans 4-5

Texaco Inc. v. Pennzoil Co.,
784 F.2d 1133 (2d CiL. 1986) ....eeueeeeieeeienieieeeiteseectesiecsesasesessse st st e seassesssesesssasasssasssasansanes 6-7

vii



TWA, Inc. v. Hughes,
SI5F2d 173 (2d Cit. 1975) ittt ee et stessesaseses s et s s e s st esaassesanesas s e s snassannans 10

United States v. Bajakajian,
524 U.S. 321 (1998)......eeeieeeeeeeteeeeeteseees st e sesstestestesasesas s e e st e s st estassessaasasasasssnsassensans 25-27

United States v. Viloski,
814 F.3d 104 (2d Cir. 2016) ......coeeeeeeieeieeeieesteeeeeteeteeses s esessse e st e seessessaesesaasasssasessnassanes 25-26

Wallace v. Smith in and for County of Maricopa,
532 P.3d 752 (ATIZ. 2023)...eiieieteiecteeieeses s eesstesessteseessesaaesessse e s s e st st et assessaesasanasasanassennaneen 6

Waves of Hialeah, Inc. v. Machado,
300 S0.3d 688 (Fla. APP. 2018).......cooieeeeieeeirieieiteseecteseeeteseesesseesesse e sstesesssesasesassnasassassassanean 6

Constitutional and Statutory Provisions

NLY. CONST. AT I, § 5ottt s s e s 25
NUY. CPLR § 5240 ...ttt s e s e se s et s s e s s e e s s et sas e e s e s e san e e s s e nanenenanane 5
NUY. CPLR § 5519(A)(2) -eeveeveenereeeriererietnesesseesaseseraseserasesesesesasesesasesesaseseraseseseneaaseneencasesseseeanans 4
NLY. CPLR § 5519(C) - ueueemenieeerieerienenieenestsseesaseser s eserasesesesesasesesasesesasesesasasesenesacanesneasesaseneeanans 4
N.Y. EXCC. LaW § 63(12) ..ot cn e e nt e s ees e s e e s s e e sas e e snesasesenan e e s e e e sanaseeaes 12
N.Y. Penal Law §80.05(5)... . ccrcriereriierereierretreecrstererteeneseses e cn s e e s s esesas e e nnesasesesane e s e e e sanesesane 26
N.Y. Penal Law §80.10(1)(€) -.--crvererarererarerurercrseerasererasereresesesesesaseesaseseraseesasesasesesasenesaseneraseseeaes 26
U.S. CONST. Amend. VIIL ...ttt s s s s a e 25

Other Sources

Aleks Phillips, How Much Is Mar-a-Lago Worth? Valuation of Trump Property Raises Questions,
NEWSWEEK (SePt. 23, 2023) .....coiieircieeerciereencrssererarereresesenesesaseesasesesasesesasesesesesasesesasesesaseneenes 21

A.R. Hoffman, Error in New Yorks Civil Fraud Case Against Trump Is Flagged by Industry
Insiders, Who Say Valuation of Mar-a-Lago Cited by Judge Is Based on a Misunderstanding
of Basic Real Estate Practice, N.Y. SUN (Oct. 2, 2023) .....coccerrierrierrcnernencrssereranereraresenanene 20

Race to Represent 2018: Letitia James, Democratic Attorney General Candidate Statement,
YouTube.com (Aug. 27, 2018), https://www.youtube.com/watch?app=desktop&v=hsnv7-
FB2LA ...ttt s b e b e s e s h R s e b e s s s st on 28

viii



Richard C. Reilly, Practice Commentaries, McKinney's Cons Laws of NY, CPLR C:5519:4 ........ 8

See what New York AG said while running for office about charging Trump, CNN.com Oct. 3,
2023, https://www.cnn.com/videos/politics/2023/10/03/letitia-james-prosecute-trump-2018-

comments-running-office-CNNIM-VPX.CIM ....c..ccocriieririienereiereccrseertrcresenee e esesasesesse e seesesanaes 28
Siegel, Practice Commentaries, McKinneys Cons Laws of NY, Book 7B, CPLR C55194........... 8
Siegel & Connors, NY Prac § 522 at 993 (6th ed 2018).......ccccoriroierrierreerceecr e 6

Spectrum News NY 1, Letitia James promises to be a legal check on President Donald Trump as
NY attorney general, Facebook (Nov. 6, 2018),
https://www.facebook.com/watch/?v=475134182893178......ccoroirrierreereecreercrceeereenens 28

The Editors, Trump s $355 Million Civil Fraud Verdict, WALLST. J. (Feb. 17, 2024) ................... 3

Washington Post, New Yorks next attorney general targeted slumlords. Now she’s going after
Trump, Dec. 19, 2018, https://www.washingtonpost.com/politics/2018/12/19/new-yorks-
next-attorney-general-targeted-slumlords-now-shes-going-after-trump ..........c.coccevrceencnuennen. 28

Why Letitia James Wants to Take on Trump as NY s Attorney General, YouTube.com (Sept. 28,
2018), https://www.youtube.com/watch?app=desktop&v=D1yjONKSsuU .........c.cccccrcrererue.. 28



INTRODUCTION AND SUMMARY OF ARGUMENT

The Court should stay execution of Supreme Court’s Decision and Order After Non-Jury
Trial of February 16, 2024, see Affirmation of Urgency of Clifford S. Robert (“Robert Urgency
Aff”) Ex. A (the “Judgment”). The Attorney General’s leading argument—that this Court lacks
authority to waive or reduce appellate bond requirements under any circumstances—contradicts
the plain language of CPLR § 5519(c), this Court’s inherent authority, and a host of New York
cases. “CPLR § 5519(c) clearly gives the Court discretion with respect to such automatic stays
and also allows it to stay all proceedings to enforce a judgment or order appealed from in a case
not provided for under subdivision (b).” Schaffer v. VSB Bancorp, Inc., 68 Misc. 3d 827, 834 (Sup.
Ct. 2020) (emphasis added).

In deciding whether to enter a stay, the Court may consider “any relevant factor, including
the presumptive merits of the appeal and any exigency or hardship confronting any party.”” Id. at
834. Here, Defendants’ ongoing diligent efforts have proven that a bond in the judgment’s full
amount is “a practical impossibility.” Affirmation of Gary Giulietti (“Giulietti Aff.””) § 18. These
diligent efforts have included approaching about 30 surety companies through 4 separate brokers.
Affirmation of Alan Garten (“Garten Aff.”), § 5. A bond requirement of this enormous
magnitude—effectively requiring cash reserves approaching $1 billion, Giulietti Aff. § 17—is
unprecedented for a private company. Even when it comes to publicly traded companies, courts
routinely waive or reduce the bond amount. Enforcing an impossible bond requirement as a
condition of appeal would inflict manifest irreparable injury on Defendants, and “defeat or impair
[this Court’s] appellate jurisdiction.” Schwartz v. New York City Hous. Auth., 219 A.D.2d 47, 48

(2d Dep’t 1996). By contrast, waiving the bond requirement will impose no cognizable harm on



the Attorney General. The case involves no actual victims and no award of restitution, and she is
fully protected by Defendants’ real-estate holdings. This factor alone warrants a stay.

The manifold errors in Supreme Court’s judgment further warrant a stay. Among other
errors, Supreme Court disrespectfully disregarded this Court’s previous ruling in this case that the
statute of limitations applies and that “[t]he continuing wrong doctrine does not delay or extend
these periods.” People by James v. Trump, 217 A.D.3d 609, 611-12 (1st Dep’t 2023). Moreover,
Supreme Court ridiculously valued Mar-a-Lago, in Palm Beach, Florida, as being worth “between
$18 million and $27.6 million,” understating its actual value by about 50 to 100 times. Supreme
Court imposed a massive disgorgement award in the absence of any evidence that the alleged
misrepresentations caused the supposedly ill-gotten proceeds, in violation of the black-letter
requirement that the disgorged amount must be causally connected to the violation. Supreme Court
double- and triple-counted damages, and committed elementary errors in the process, such as
conflating the proceeds of a sale with the profits from that sale. Such basic mistakes would have
been prevented if this case had been allowed to be adjudicated in the Commercial Division, where
it belonged.

These errors establish that the disgorgement award is unconstitutional. It is “grossly
disproportional” in violation of the Excessive Fines Clause of the United States Constitution and
a parallel clause of the New York Constitution, as well as basic principles of due process and
selective prosecution. Because the judgment is unconstitutionally excessive, the bond requirement
violates the Eighth Amendment as well, because it imposes an irrational, punitive sanction.

This case has no victims, no damages, and no actual financial losses. None of Defendants’
sophisticated business partners testified that they would have changed any transaction in light of

the alleged “misrepresentations,” and all of these sophisticated parties, along with their law firms



and other service providers, were well aware of the ironclad disclaimers present in all of the
financial statements at issue. The $464 million penalty in this case has been aptly described as
“using a Hellfire missile to annihilate an [alleged] shoplifter.” The Editors, Trumps 3355 Million
Civil Fraud Verdict, WALL ST. J. (Feb. 17, 2024). “There was no real financial victim.” Id. “This
is choosing a target and then hunting for something to charge him with, which is an abuse of the
law.” Id. The judgment secks to destroy a successful business that employs many hardworking
New Yorkers, has contributed approximately $300 million in taxes to public coffers just during the
dates in question in this case, and has made historic contributions to the State and City of New
York. The Court should stay the judgment pending appeal, and put the brakes on the Attorney
General’s overzealous litigation crusade. If oral argument would assist the Court in coming to that
conclusion, we respectfully request an opportunity for such a hearing.
ARGUMENT

L This Court Has Discretion to Stay the Disgorgement Award.

The Attorney General argues that, under CPLR § 5519(a)(2), this Court has no authority to
stay execution on any condition other than an undertaking in the full amount of the judgment. See
Memorandum of Law in Opposition to Motion for a Stay (“Opp. Brief”) at 15-20. This argument
is meritless, and is a continuation of the Attorney General’s consistent lack of respect for the
authority, jurisdiction, and impact of this Court. This Court has both express statutory authority
and inherent authority to issue unsecured or partially secured stays of execution pending appeal
under § 5519(a)(2).

As relevant here, § 5519(a)(2), entitled “Stay without court order,” provides that service
upon an adverse party of the notice of appeal stays all proceedings to enforce the judgment pending

appeal where an undertaking in the full amount of the judgment is given by the appealing party.



N.Y. CPLR § 5519(a)(2). Section 5519(c), entitled “Stay and limitation of stay by court order,”
provides that “[t]he court ... to which an appeal is taken ... may grant a limited stay or may vacate,
limit or modify any stay imposed by subdivision (a) ... or this subdivision.” N.Y. CPLR § 5519(c)
(emphasis added). As the emphasized language provides, § 5519(c) confers on this Court
discretion both to grant unsecured stays in cases covered by (a)(2)—i.e., cases involving money
judgments—and to “vacate, limit or modify” preexisting stays “imposed by subdivision (a).” 1d.
Thus, the appealing party may obtain an automatic stay under (a)(2) by posting an undertaking,
but he or she may also petition the appellate court for a discretionary stay under § 5519(c).

This is the uniform understanding of § 5519(c) in New York courts. “While CPLR
§ 5519(a) sets forth the conditions for entitlement to an automatic stay, CPLR § 5519(c) clearly
gives the Court discretion with respect to such automatic stays and also allows it to stay all
proceedings to enforce a judgment or order appealed from in a case not provided for under
subdivision (b).” Schaffer, 68 Misc. 3d at 834 (emphasis added). “CPLR 5519(c) permits this
Court ... to grant a discretionary stay of proceedings to enforce the order or judgment appealed
Jfrom, or to vacate, limit or modify any automatic stay obtained pursuant to CPLR 5519 (a) or (b).”
Schwartz, 219 A.D.2d at 48 (emphasis added). “The scope of the stay authorized by subdivision
(c) is thus coextensive with the stay authorized by subdivision (a), namely, a stay of enforcement
proceedings only....” Id. (emphasis added). Regarding the “discretionary stay ... under CPLR
5519(c),” “the scope of this discretionary stay is ‘coextensive’ with the automatic stay” under
§ 5519(a), and “applies ... to provide non-governmental parties with the opportunity to stay
proceedings to enforce the judgment or order appealed from pending the appeal.” Tax Equity Now
NY LLC v. City of New York, 173 A.D.3d 464, 465 (1st Dep’t 2019) (emphasis added); see also CT

Chemicals (U.S.A.) Inc. v. Vinmar Impex, Inc., 189 A.D.2d 727, 729 (1st Dep’t 1993) (holding that



a defendant seeking a stay of execution of a money judgment may opt “either [to] seck a
discretionary stay pursuant to CPLR 5519(c) or to post a[n] ... undertaking” under 5519(a));
Pickwick Int’l, Inc. v. Tomato Music Co., 119 Misc. 2d 227, 232 (Sup. Ct. 1983) (“[ T]hese grounds
fully warrant this Court to exercise its discretion and dispense with the posting of any bond pending
the outcome of the appeal...”).

In addition, this Court has inherent authority to issue equitable stays of judgments pending
appeal. Schwartz held that, in addition to § 5519, “[t]here is ... another broad source of authority
for this Court, in the exercise of its appellate rather than original jurisdiction, to grant such a
general stay of proceedings in an appropriate case.” 219 A.D.2d at 48. Schwartz reaffirmed “this
Court’s inherent power to grant a stay of acts or proceedings, which, although not commanded or
forbidden by the order appealed from, will disturb the status quo and tend to defeat or impair our
appellate jurisdiction.” Id. Likewise, in Tax Equity Now, this Court held that a stay of lower-court
proceedings was not available under § 5519(a) or (c), yet the Court “exercise[d] [its] inherent
authority to grant a discretionary stay of the proceeding pending appeal....” 173 A.D.3d at 465.

Moreover, CPLR § 5240 reinforces this broad equitable authority. It provides that “[t]he
court may at any time, on its own initiative or the motion of any interested person ... make an
order denying, limiting, conditioning, regulating, extending or modifying the use of any
enforcement procedure.” N.Y. C.PL.R. § 5240. The Court of Appeals describes § 5240 as a
“general provision[] that permit[s] ‘any interested person’—including a judgment debtor—to
secure remedies for wrongs arising under the statutory scheme.” Plymouth Venture Partners, 11,
L.P.v. GTR Source, LLC, 37 N.Y.3d 591, 600 (2021) (emphasis added). “Section 5240 ... lays out
the court’s power to, ‘at any time, on its own initiative or the motion of any interested person, and

upon such notice as it may require, make an order denying, limiting, conditioning, regulating,



extending or modifying the use of any enforcement procedure.’” Id. “CPLR 5240 grants the courts
broad discretionary power to control and regulate the enforcement of a money judgment under
article 52 to prevent ‘unreasonable annoyance, expense, embarrassment, disadvantage, or other
prejudice to any person or the courts’.” Id. (quoting Guardian Loan Co. v. Early, 47 N.Y.2d 515,
519 (1979)). “[T]his provision ‘centers in one place the pervasive judicial power to right, on a
case by case basis, any wrong in connection with any of the numerous Article 52 procedures’.” 1d.
at 601 (cleaned up) (quoting Siegel & Connors, NY Prac § 522 at 993 (6th ed 2018)).

This authority matches the universal practice in other jurisdictions. Federal Rule of Civil
Procedure 62 authorizes the federal courts to “stay enforcement of the district court’s judgment,
without the posting of a bond or other condition.” In re Nassau Cnty. Strip Search Cases, 783 F.3d
414, 417 (2d Cir. 2015); see also Fed. Prescription Serv., Inc. v. Am. Pharm. Ass’n, 636 F.2d 755,
761 (D.C. Cir. 1980) (affirming the decision to require no bond on appeal); N. Indiana Pub. Serv.
Co. v. Carbon Cnty. Coal Co., 799 F.2d 265, 281 (7th Cir. 1986) (“[I]t is a misreading of Rule
62(d) of the Federal Rules of Civil Procedure to suggest that an appellant who wants to stay
execution pending appeal must post a bond.”). Other states, likewise, universally recognize an
appellate court’s authority to waive or modify bond requirements.!

In fact, courts routinely exercise this authority to waive or reduce enormous,

disproportional, and unjust bond requirements. See, e.g., Texaco Inc. v. Pennzoil Co., 784 F.2d

1 See, e.g., Wallace v. Smith in and for County of Maricopa, 532 P.3d 752, 757 (Ariz. 2023) (noting
power of trial court “to reduce the amount of a supersedeas bond” in “an appropriate case”),
O’Donnell v. McGann, 529 A.2d 372, 377 (Md. App. 1987) (noting the “authority” to modify a
bond “does exist”); Waves of Hialeah, Inc. v. Machado, 300 So.3d 688, 691 (Fla. App. 2018)
(noting trial court’s authority, under appropriate circumstances and conditions, to “reduce a
supersedeas bond”); Morse v. Fed. Nat’l Mortg. Ass’n, 2018 WL 4784585, at *1 (Tex. App. Oct.
4, 2018) (noting ability of trial court to “lower the amount of a supersedeas bond” when
appropriate).



1133, 1157 (2d Cir. 1986), rev’d on other grounds, 481 U.S. 1 (1987) (reducing a $12 billion bond
obligation to $1 billion); In re Adelphia Commc’ns Corp., 361 B.R. 337, 351 (S.D.N.Y. 2007)
(imposing a $1.3 billion bond obligation to secure a judgment that required the distribution of “111
million shares of freely tradeable” stock, “more than 9.4 billion” tradable interests, “and $7.136
billion in cash™); Int’l Distribution Centers, Inc. v. Walsh Trucking Co., 62 B.R. 723,732 (S.D.N.Y.
1986) (finding that defendants were not “likely to be capable of posting a bond in the full amount
of the approximately $38 million judgment,” and reducing the bond requirement for each to
$10,000). The Attorney General’s “full-undertaking-only” theory is inconsistent with these and
many other cases. It would impair and defeat this Court’s appellate jurisdiction in cases involving
outrageous judgments—i.e., the very cases where appeal is most necessary.

For this reason, the Attorney General’s position raises grave constitutional concerns. As
the Second Circuit recognized in 7exaco, where posting the full amount is impracticable, an
“inflexible requirement [denying] a stay of execution unless a supersedeas bond in the full amount
of the judgment is posted” is “irrational, unnecessary, and self-defeating, amounting to a
confiscation of the judgment debtor’s property without due process.” 7Texaco, 784 F.2d at 1154,
rev’d on other grounds, 481 U.S. 1 (1987). This is reason enough to reject the Attorney General’s
interpretation of § 5519. See, e.g., In re Jamie J., 30 N.Y.3d 275, 282 (2017) (“[W]e should
construe the statute, if possible, to avoid the [constitutional] infirmity...”).

II. This Court Should Exercise Its Authority To Stay Execution of the Judgment.

This Court should stay execution of all portions of the Supreme Court’s Decision and

Order, including both disgorgement, and other forms of equitable relief. See Memorandum of Law

in Support of Stay Pending Appeal Pursuant to CPLR 5519(c) (“Opening Brief”) at 11-14.



A. The Attorney General Misstates the Governing Standard.
The Attorney General argues that “any exercise of inherent power to grant a stay ... would

b

require a showing of extraordinary circumstances.” Opp. Brief at 17. That is misleading and
incorrect. “Under CPLR § 5519(c), ‘there is no single factor in determining whether to grant a
stay, the court’s discretion is the guide’ and ‘it will be influenced by any relevant factor, including
the presumptive merits of the appeal and any exigency or hardship confronting any party.””
Schaffer, 68 Misc. 3d at 834 (cleaned up) (emphases added) (citing and quoting Deutsche Bank
Natl. Trust Co. v. Royal Blue Realty Holdings, Inc., 2016 N.Y. Slip Op. 31510(U), 2016 WL
4194201 (Sup. Ct. 2016), and Richard C. Reilly, Practice Commentaries, McKinneys Cons Laws
of NY, CPLR C:5519:4)); see also Navy Yard Hous. Dev. Fund, Inc. v. Carr, No. 33936/96, 2002
WL 1174711, at *2 (N.Y. Civ. Ct. May 23, 2002) (same) (quoting Siegel, Practice Commentaries,
McKinneys Cons Laws of NY, Book 7B, CPLR C5519:4); Opening Brief at 10-11.

B. The Exigency and Hardship to Defendants Warrant a Stay.

First, the Court may consider “any exigency or hardship confronting any party.” Schaffer,
68 Misc.3d at 834. Here, this factor alone justifies a stay of the judgment.

1. Posting a Full Undertaking Is a Practical Impossibility.

In the Opening Brief, when their efforts to obtain such a bond were still ongoing,
Defendants stated their expectation that it would be “impossible to secure and post a complete
bond.” Opening Brief at 15, 25. Diligent efforts since that time, including “countless hours
negotiating with one of the largest insurance companies in the world,” have proven that “obtaining
an appeal bond in the full amount” of the Judgment “is not possible under the circumstances

presented.” Giuletti Aff. §{ 3, 9-10. The amount of the judgment, with interest, exceeds $464

million, and very few bonding companies will consider a bond of anything approaching that



magnitude. Id. q 12. The remaining handful will not “accept hard assets such as real estate as
collateral,” but “will only accept cash or cash equivalents (such as marketable securities).” Id. q
13. Moreover, sureties would typically “require collateral of approximately 120% of the amount
of the judgment,” which “would require Defendants to hand over collateral in the form of cash or
cash equivalents of approximately” $557 million. Id. § 19. In addition, sureties would likely
charge bond premiums of approximately 2 percent per year with two years in advance—an up-
front cost over $18 million. 7d. § 20.

In short, “a bond of this size is rarely, if ever, seen. In the unusual circumstance that a bond
of this size is issued, it is provided to the largest public companies in the world, not to individuals
or privately held businesses.” Id. q 16. The actual amount of cash or cash equivalents required
“to collateralize the bond and have sufficient capital to run the business and satisfy its other
obligations” “approach[es] $1 billion.” Id. § 17. As a result, “obtaining a bond for $464 million
is a practical impossibility.” Id. q 18.

The Attorney General claims that Defendants “fail to provide information about what steps
(if any) they have taken to secure an undertaking.” Opp. Brief at 18. In fact, those efforts were
ongoing when Defendants’ stay motion was filed, and they have since confirmed Defendants’
expectation that a full undertaking is a “practical impossibility.” Giuletti Aff. § 18. The Attorney
General speculates, without evidence and revealing her misunderstanding of basic business
practices, that sureties might accept “an irrevocable letter of credit” as collateral. Opp. Brief at
18. But any such ILOC “would still typically have to be fully backed by cash or cash equivalents.”
Guiletti Aff.  15. Obtaining such cash through a “fire sale” of real estate holdings would inevitably

result in massive, irrecoverable losses—textbook irreparable injury.



The practical impossibility of obtaining a bond interferes with Defendants’ right to appeal
and threatens this Court’s appellate jurisdiction. Schaffer, 68 Misc.3d at 834. For this reason,
courts routinely waive or reduce bond requirements when securing the bond is not “practicable.”
Fed. Prescription Serv., 636 F.2d at 760. See, e.g., Cayuga Indian Nation of New York v. Pataki,
188 F. Supp. 2d 223, 256 (N.D.N.Y. 2002) (waiving the bond requirement for a $247 million
judgment where “it would be almost impossible to find a bonding agency willing and able to secure
a judgment of this size,” and “the posting of a supersedeas bond here would be far from
practicable”) (cleaned up); TWA, Inc. v. Hughes, 515 F.2d 173, 175 (2d Cir. 1975) (granting a
substantial reduction of the bond amount where, “[blecause of the unprecedented size of the
judgment, the obtaining of a supersedeas bond was impracticable™); Int’l Distribution Centers, 62
B.R. at 732 (finding that defendants were not “likely to be capable of posting a bond in the full
amount of the approximately $38 million judgment,” and reducing the bond requirement for each
to $10,000); C. Albert Sauter Co. v. Richard S. Sauter Co., 368 F. Supp. 501, 520-21 (E.D. Pa.
1973) (allowing $100,000 bond on $1.5 million judgment).

Other features of the Judgment, moreover, threaten to dramatically compound these
punitive financial hardships. See Opening Brief, Point II. The provisions preventing the individual
Defendants from serving as officer and directors of businesses that they have successfully helmed
for decades, and preventing them from seeking loans from any bank registered in New York—
which encompasses most nationwide lending institutions—radically interfere with Defendants’
ability to continue to conduct profit-making activities during the pendency of appeal. See id.

2, A Stay Will Impose No Cognizable Hardship on Plaintiff.
By contrast, there is no significant exigency or hardship to Plaintiff. First, there are no

victims, as there were no damages and no financial losses. Second, Defendants’ real estate
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holdings—including iconic properties like 40 Wall Street, Doral Miami, and Mar-a-Lago, see
Garten Aff. § 10—greatly exceed the amount of the judgment. Such assets are impossible to
secrete or dispose of surreptitiously, leaving the plaintiff effectively secured during the pendency
of an appeal. Cf. Klingenberg v. Vulcan Ladder USA, LLC, No. 15-CV-4012-KEM, 2017 WL
4836313, at *2 (N.D. Iowa Oct. 25,2017). The Attorney General speculates that Defendants might
try to “evade enforcement of the judgment,” Opp. Brief at 20, but she does not explain how
Defendants might surreptitiously conceal or sell off some of the world’s most famous real estate
holdings before the appeal is final. See Opening Brief at 11-14.

C. The Court Should Maintain the Interim Stay as to Non-Monetary Relief.

The interim stay extends to the injunction against the individual Defendants “from serving
in the financial control function of any New York corporation or similar business entity registered
and/or licensed in New York State, and/or serving as an officer or director of any New York
corporation or other legal entity in New York,” and “which enjoined certain individual and
corporate defendants from applying for loans from any financial institution chartered by or
registered with the New York State Department of Financial Services for three (3) years.” Interim
Stay Order (NYSCEF No. 6) (“Stay Order”) at 2. The Court should maintain these aspects of the
stay pending appeal.

The Attorney General barely addresses these aspects of the interim stay. See Opp. Brief at
23. Her cursory argument has no merit. The Attorney General contends that “Defendants’
financial interests are supposedly outweighed by the need to protect the public interest.” Id. But
the only authority she cites is a case involving atforney disbarment, which is far afield from
Executive Law § 63(12) See id. (citing Matter of Seiffert, 65 N.Y.2d 278, 280-81 (1985)). It is

vital to be clear that Executive Law § 63(12) is inapplicable to the facts of this case in the first
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place, under both the U.S. and the New York State Constitutions, and was wrongfully relied upon
by both the Attorney General and Supreme Court, an issue that will be expanded on at length in
the merits briefing of the Defendants’ appeal. As explained in Defendants’ opening brief, Opening
Brief at 38, the stayed provisions of the injunction exceed Supreme Court’s statutory authority
under Executive Law § 63(12). That statute authorizes the court to enjoin only unlawful conduct—
not lawful, productive business practices. Section 63(12) provides: “Whenever any person shall
engage in repeated fraudulent or illegal acts or otherwise demonstrate persistent fraud or illegality
in the carrying on, conducting or transaction of business, the attorney general may apply, in the
name of the people of the state of New York, to the supreme court of the state of New York, on
notice of five days, for an order enjoining the continuance of such business activity or of any
Jfraudulent or illegal acts....” N.Y. Exec. Law § 63(12). Under the statute’s plain language, the
“such business activity” that courts may enjoin is business activity pervaded by “persistent fraud
or illegality,” id.—not ordinary, lawful business activity such as running profitable companies and
taking out loans. “In every case where a court has granted a permanent injunction pursuant to
Executive Law § 63(12), courts have limited the relief to only enjoining the specific activity from
which the fraud arose.” Opening Brief at 39 (citing cases). The Attorney General has no answer
to this point, and in fact, she does not cite any cases involving § 63(12). See Opp. Brief at 23.

D. The Disgorgement Award Will Not Survive Appellate Review.

In deciding whether to stay execution, the Court may also consider “the presumptive merits
of the appeal.” Schaffer, 68 Misc. 3d at 834. Here, like the other provisions of the Judgment for

which Defendants seek a stay, the disgorgement award will not survive appellate review.
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1. The Judgment Contradicts This Court’s Statute-of-Limitations Ruling.
First, Supreme Court’s judgment clearly failed to comply with this Court’s June 2023 ruling
on the statute of limitations. As this Court held, “[a]pplying the proper statute of limitations and
the appropriate tolling, claims are time barred if they accrued—that is, the transactions were
completed—before February 6, 2016.” Trump, 217 A.D.3d at 611-12 (citing Boesky v. Levine,
193 A.D.3d 403, 405 (1st Dep’t 2021), and Rogal v. Wechsler, 135 A.D.2d 384, 385 (1st Dep’t
1987)). “For defendants bound by the tolling agreement, claims are untimely if they accrued
before July 13, 2014.” Id. Critically, this Court held that “/t]he continuing wrong doctrine does
not delay or extend these periods.” Id. (emphasis added) (citing CWCapital Cobalt VR Ltd. V.
CWCapital Invs. LLC, 195 A.D.3d 12, 19-20 (1st Dep’t 2021), and Henry v. Bank of Am., 147
A.D.3d 599, 601-602 (1st Dep’t 2017)).
The Attorney General wrongfully argues that new “transactions were completed,” Opp.
Brief at 31, every time Defendants submitted an annual statement relating to long-completed loan
transactions. This argument directly and disrespectfully contradicts this Court’s June 2023 ruling.
First, as Boesky makes clear, such ongoing communications that relate to a prior completed
transaction do not toll the statute of limitations for alleged fraud. In Boesky, this Court held that a
fraud claim against an attorney relating to the erection of a tax shelter was time-barred,
notwithstanding the fact that the defendant maintained an ongoing representation and series of
communications with the plaintiff relating to the same tax shelter that extended into the limitations
period. Boeksy, 193 A.D.3d at 405. The Attorney General dismisses Boesky as a supposedly
“inapposite common-law fraud case” that “did not address § 63(12) or its statute of limitations.”
Opp. Brief at 33. This argument is astonishing, given that this Court cited Boesky as its lead

authority in holding that “claims are time barred if they accrued—that is, the transactions were
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completed—before February 6, 2016.” Trump, 217 A.D.3d at 611-12 (citing Boesky, 193 A.D.3d
at 405). The principal case cited by this Court in its statute-of-limitations ruling is not “inapposite,”
Opp. Brief at 33—it is binding.

The Attorney General’s argument also contradicts this Court’s holding that “[t]he
continuing wrong doctrine does not delay or extend these periods.” Trump, 217 A.D.3d at 612
(citing CWCapital, 195 A.D.3d at 19-20). CW<Capital describes the “continuing wrong doctrine”
as applying to a course of conduct where “defendants’ activities amounted to a series of wrongs,
each of which gave rise to its own limitations period.” Id. at 16. Under the doctrine, “a new claim,
with a new limitations period, ... accrue[s]” each time the defendant engages in a new action within
the challenged course of conduct. Id. at 18. Under the “continuing wrong doctrine,” each act in
the series constitutes “a distinct violation” subject to its own limitations period. Id. at 18-19.

Like Supreme Court’s judgment, the Attorney General’s argument merely reasserts the
continuing wrong doctrine expounded in CWCapital and rejected by this Court in its ruling in this
case. See Opp. Brief at 31. The Attorney General contends that new “transactions were
completed” every time Defendants “submitted new [allegedly] fraudulent and illegal statements
after July 2014 if the Statements were submitted in connection with a loan initiated prior to July
2014.” Id. The Attorney General contends that “defendants’ activities amounted to a series of
wrongs, each of which gave rise to its own limitations period.” CWCapital, 195 A.D.3d at 16. She
incorrectly argues that “a new claim, with a new limitations period, ... accrued” for each new
statement. Id. at 18. She contends that each act in the series constituted “a distinct violation” that
re-starts the limitations period. d. at 18-19; compare Opp. Brief at 31-32. This is a straightforward

assertion of the continuing wrong doctrine, which this Court ruled does not apply in this case.
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The other case that this Court cited in its ruling, Henry v. Bank of America, makes this
conclusion equally clear. Henry describes the “continuing wrong doctrine” as applicable “where
there is a series of continuing wrongs and serves to toll the running of a period of limitations to
the date of the commission of the last wrongful act.” 147 A.D.3d at 601. Again, that is exactly
what the Attorney General wrongfully contends—that the subsequent statements relating to the
pre-July 2014 loans and insurance policies constitute “a series of continuing wrongs.” Id. Henry
emphasizes that the continuing wrong doctrine “may only be predicated on continuing unlawful
acts and not on the continuing effects of earlier unlawful conduct. The distinction is between a
single wrong that has continuing effects and a series of independent, distinct wrongs.” Id. Again,
that is what the Attorney General contends—that the subsequent statements constituted
“continuing unlawful acts” and “a series of independent, distinct wrongs.” Id.; compare Opp. Brief
at 31-33.

By holding that the continuing wrong doctrine does not apply here, this Court has already
considered and rejected the Attorney General’s position. The Court held, correctly, that “plaintiff
asserts a single breach” to which the subsequent statements were merely ancillary, and thus “the
continuing wrong doctrine does not apply.” Henry, 147 A.D.3d at 601-02.

The Attorney General’s argument, therefore, is directly foreclosed by this Court’s previous
ruling, which held that “[t]he continuing wrong doctrine does not delay or extend these periods.”
Trump, 217 A.D.3d at 612 (emphasis added). This Court’s holding on the statute of limitations is
the law of the case, which “bind[s] a trial court (and subsequent appellate courts of coordinate
jurisdiction) to follow the mandate of an appellate court....” Matter of Part 60 RMBS Put-Back

Litig., 195 A.D.3d 40, 48 (1st Dep’t 2021); see also, e.g., Applehole v. Wyeth Ayerst Labs., 213
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A.D.3d 611, 611 (1st Dep’t 2023). “[T]here is no discretion involved; the lower court must apply
the rule laid down by the appellate court.” People v. Evans, 94 N.Y.2d 499, 503 (2000).2
The proper application of this Court’s previous ruling forecloses over 75 percent of the
judgment. Under that ruling, the only timely claims are those with respect to the Old Post Office
Loan and 40 Wall Loan, and only for Defendants bound by the tolling agreement. All claims based
on the following transactions are time barred:
. The Trump Doral loan closed on June 11, 2012, with a loan to Trump
Endeavor 12 LLC. See Affirmation of Clifford S. Robert in Further Support
of Stay Pending Appeal (“Robert Reply Aff.”) Ex. CC, ] 115.

° The Ferry Point contract was awarded on February 21, 2012. See Robert
Reply Aff. Ex. DD.

° The loan for 401 North Wabash Venture LLC closed on November 9, 2012.
See Robert Reply Aff. Ex. CC, § 131.

° Trump Old Post Office LLC was ultimately selected by the GSA in 2012 to
redevelop the OPO property and signed a lease for that purpose on August

5,2013. Id.q 146.
As set forth in Appellants’ demonstrative exhibit, Robert Urgency Aff. Ex. X, this error alone
accounts for about $351 million of the overall award, since correctly applying the statute of
limitations eliminates any damages associated with the Old Post Office Award, Ferry Point, the

Doral Loan, and the Chicago Loan, eliminating $285 million in damages before pre-judgment

interest, and $351 million including pre-judgment interest. See id.

2 For the same reasons, the Attorney General’s lengthy argument that the continuing wrong
doctrine should apply here—see Opp. Brief at 31-33—is beside the point. See, e.g., Opp. Brief at
32 (arguing that “[t]his Court has ... reinstated § 63(12) claims as timely where OAG brought the
claims based on misrepresentations that occurred during a limitations period that started prior to
the limitations period”). The Attorney General admits that the subsequent statements on which
she relies all relate directly to loan and insurance transactions completed before the limitations
period, and thus they fall in the heartland of the continuing wrong doctrine, which has been rejected
by this Court in this case. Opp. Brief at 33.
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2. Disgorgement Requires a Showing of Causation.

There is no evidence, and no finding by Supreme Court, that the relevant lenders and
insurers would not have given Defendants loans and policies on the same terms in the absence of
the supposed “misrepresentations.” Opening Brief at 30. The Attorney General argues that this
glaring omission in the trial record makes no difference, because “[a]ctual reliance on the
misrepresentations is not required under § 63(12) to establish fraud,” Opp. Brief at 26, and she
“does not need to demonstrate direct losses to victims,” Opp. Briefat 27. This argument overlooks
a basic principle of the law of disgorgement—the element of causation.

Disgorgement requires a showing of causation between the alleged misconduct and
supposedly ill-gotten gains, neither of which exists here. Opening Brief at 30. “[T]he disgorged

29

amount must be ‘causally connected to the violation.”” J.P. Morgan Sec. Inc. v. Vigilant Ins. Co.,
91 A.D.3d 226, 232-33 (1st Dep’t 2011), rev’d on other grounds, 21 N.Y.3d 324 (2013) (emphasis
added) (quoting SEC v. First Jersey Sec., Inc., 101 F.3d 1450, 1475 (2d Cir. 1996)). “The amount
of disgorgement ordered” must “be a reasonable approximation of profits causally connected to
the violation.” First Jersey Securities, 101 F.3d at 1475; see also SEC v. First City Fin. Corp., 890
F.2d 1215, 1231 (D.C. Cir. 1989); SEC v. Patel, 61 F.3d 137, 139 (2d Cir. 1995). Thus,
“disgorgement extends only to the amount with interest by which the defendant profited from his
wrongdoing. Any further sum [constitutes] a penalty assessment.” SEC v. Blatt, 583 F.2d 1325,
1336 (5th Cir. 1978); see also, e.g., SEC v. ETS Payphones, Inc., 408 F.3d 727, 735 (11th Cir.
2007) (same); SEC v. MacDonald, 699 F.2d 47, 54 (1st Cir. 1983) (same); Hateley v. SEC, 8 F.3d
653, 656 (9th Cir. 1993) (reversing so-called “disgorgement” exceeding actual gain from fraud);

Litton Industries, Inc. v. Lehman Bros. Kuhn Loeb, Inc., 734 F. Supp. 1071, 1076 (S.D.N.Y. 1990).

Disgorgement must be based on a showing of “gain causation”—i.e., proof that the amount to be
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disgorged was caused by the (alleged) wrongdoing. See, e.g., SEC v. Razmilovic, 822 F. Supp. 2d
234, 260 n.22 (E.D.N.Y. 2011) (government is “required to prove a causal connection between
the fraud and [defendant’s] ill-gotten gains for the purposes of disgorgement ... or, in essence, gain
causation”); SEC v. Huff, 758 F. Supp. 2d 1288, 1355 (S.D. Fla. 2010) (disgorgement requires
showing of “gain causation”); see also SEC v. Global Express Capital Real Estate Inv. Fund, 289
F. App’x 183, 190 (9th Cir. 2008) (disgorgement order must be limited to “the profits causally
connected to the violation™).

The Attorney General incorrectly argues that “reliance ... is not required” to demonstrate
a violation of Executive Law § 63(12). Opp. Brief at 26. Even if reliance is not required to show
a violation, which it is, causation is required to justify the particular remedy of disgorgement—i.e.,
evidence that the alleged misrepresentations actually induced the banks and insurers to agree to
less favorable terms. Here, there is no evidence of that critical point. Indeed, not one witness
testified that any bank or insurer would have altered the terms or pricing of any loan or policy due
to any alleged misrepresentation in the SFCs. On the contrary, every witness agreed that their
business decisions were based on their own analysis, thus defeating any showing of causation.

With respect to Deutsche Bank, Nicholas Haigh, head of risk management for the Americas
Private Wealth Management business, testified that all decisions were made based on the bank’s
own internal analysis. See Robert Urgency Aff. Ex. Q, 91 31-74, citing PX-290; PX-291; PX-293;
PX-294; PX-298; PX-300; PX302; PX-2960; PX-3137 (Robert Reply Aff. Exs. MM-UU). For
example, for the Doral loan, Mr. Haigh testified that President Trump’s financial strength was
assessed on the basis of Deutsche Bank’s own adjusted values, not the guarantor’s self-reported
estimates, especially as to liquidity and net worth. See Robert Urgency Aff. Ex. Q, § 39. David

Williams, a current Deutsche Bank employee, similarly testified that an individual’s reported net
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worth is largely subjective or subject to the use of estimates and in underwriting a loan, the bank
would make adjustments to client-reported numbers to account for this subjectivity. Id. q 77, 80.

Likewise, Jack Weisselberg of Ladder Capital also testified that net worth was not a key
factor in refinancing the 40 Wall Street loan. /d. 9 124. He testified that, while the stated net worth
on the SFC was something that Ladder Capital “would look at in the underwriting process,” it was
not a “key factor” in the ultimate underwriting decision. Robert Reply Aff. Ex. BB, 1877:11-24.
Rather, liquidity played a primary role over the importance of certain contingent liabilities. See id.
1877:11-18.

Similarly, David Cerron of the New York City Parks Department stated that the License
Agreement did not require that President Trump submit his SFCs to the Parks Department, and he
personally never reviewed the SFC in connection with the Ferry Point agreements. See Robert
Urgency Aff. Ex. Q, 49 141-142. The Parks Department did not rely on President Trump’s
Statements of Financial Condition. First, in the award criteria for the concession, the financial
capability of the offeror was weighted the lowest—it was only 10% of the selection criteria. See
Robert Reply Aff. Exs. BB, 2819:2-23 and VV, PX-3290 (Request for Offers). Second, during the
term of the license, the Parks Department never received any of President Trump’s Statements of
Financial Condition, which itself takes the Ferry Point agreements out of this case completely. See
Robert Reply Aff. Ex. BB, 2844:15-21. Under the Guaranty Agreement, President Trump was
required to submit No Material Adverse Change Letters (“No MAC Letters”) which were to
“reaffirm the initial financial statements that were shared with the city during the award process
were in material respects the same.” Id. 2804:20-2805:7. Mr. Cerron admitted that when he
reviewed the No MAC Letters, he “was not reviewing them to determine whether President Trump

had the financial capability to perform the contract.” Id. 2844:22-25 (emphasis added). The
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determination of whether someone has the financial capability to perform under the contract is
made during the award process (which concluded in February of 2012). Id. 2845:1-13; Robert
Reply Aff. Exs. EE, PX-3291; DD, DX-981. The sole remedy for failure to submit No MAC
Letters under the Guaranty was to increase the security deposit to a maximum of $470,000. See
Robert Reply Aff. Ex. BB, 2832:18-21.

In sum, no witness ever stated that any business decision would have changed, given
additional information about the SFCs. Accordingly, the alleged misstatements are not “causally
connected to” the supposedly ill-gotten gains, J.P. Morgan Securities, 91 A.D.3d at 232-33; First
Jersey Securities, 101 F.3d at 1475, and disgorgement is unavailable as a remedy. The Attorney
General has no answer to this fundamental point. Nowhere does she cite any evidence that the
SFCs caused the banks or insurers to enter into any transactions that they would not otherwise
have entered into—especially not when confronted with ironclad disclaimers.

3. Supreme Court’s Valuation of Mar-a-Lago Is Indefensible.

In its summary judgment order, Supreme Court relied on a tax assessment to value Mar-a-
Lago at “between $18 million and $27.6 million,” and thus accused Defendants of “an
overvaluation of at least 2,300%, compared with the [tax] assessor’s appraisal.” Robert Urgency
Aff. Ex. L at 26 (italics in original). This reliance on a tax assessment “is based on a
misunderstanding of basic real estate practice,” and the Palm Beach County Appraiser’s Office

23

confirmed that its assessment does “not [reflect] the market value.” The chief property appraiser

for Palm Beach County stated that its assessments were “for tax purposes only and not for

3 See, e.g, A.R. Hoffman, Error in New York’s Civil Fraud Case Against Trump Is Flagged by
Industry Insiders, Who Say Valuation of Mar-a-Lago Cited by Judge Is Based on a
Misunderstanding of Basic Real Estate Practice, N.Y. SUN (Oct. 2, 2023) (quoting an expert
saying that “any real estate professional would say that market value and county appraisal are not
the same thing,” and real estate professionals “don’t even look at county appraisal data”).

20



financing or ... for a lending institution.”® Yet in its post-trial decision and order, Supreme Court
doubled down on this erroneous determination, holding that Defendants overvalued Mar-a-Lago
by “possibly a billion dollars or more.” Robert Urgency Aff. Ex. R at 77. This holding is
indefensible.

Supreme Court disregarded unrebutted evidence that Mar-a-Lago’s market value was
higher than the price listed on the supporting data to the SFC every year from 2011-2021. See
Robert Reply Aff. Ex. BB, 6121:11-6126:9. Trial evidence established that Mar-A-Lago could
have sold for $705 million in 2011 to $1.215 billion in 2021 (including membership sales), which
greatly exceeds the values listed in the supporting data to the SFCs—which ranged from
$347,761,431 to $739,452,519. See id., 6121:11-6126:9; Robert Reply Aff. Exs. WW-GGG, PX-
708, PX-719, PX-731, PX-742, PX-758, PX-774, PX-788, PX-793, PX-843, PX-857, PX-1501.
Supreme Court also did not consider that Mar-A-Lago is a property in a league of its own because
of its history, architecture, finishes, characteristics, as well as the prime and unique location in
Palm Beach spanning from the lake, the intracoastal waterway, to the Atlantic Ocean, see Robert
Reply Aff. Ex. BB, 6111:10-14. See id., 6106:18-6108:9, 6116:4-12, 6133:5-13, 6134:7-6135:1,
6135:21-6136:10, 6140:10-17.5

Supreme Court and the Attorney General contend that Mar-a-Lago should not have been

valued as a private residence, but only as a club. See Robert Urgency Aff. Ex. R at 66-67, 78; Opp.

4 Aleks Phillips, How Much Is Mar-a-Lago Worth? Valuation of Trump Property Raises
Questions, NEWSWEEK (Sept. 23, 2023).

3 Supreme Court’s failure to grasp Mar-a-Lago’s unique value reflects a broader trend in the court’s
analysis of failing to understand the economic realities of real estate business. For example,
Supreme Court persistently assumed that such businesspeople have an incentive to overstate their
net worth to obtain more favorable credit. This overlooks that overstatements can result in adverse
estate tax consequences that could easily outweigh any such advantages. The Commercial Division
would likely not have made these clear errors.
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Brief at 5, 25. That is their sole basis for arguing that Mar-a-Lago was overvalued. See id. This
holding is hard to square with the fact that President Trump is currently using Mar-a-Lago as his
permanent private residence, and has been doing so for years. In any event, the Attorney General
disregards unrebutted evidence that no prohibition exists on Mar-A-Lago being used and valued
as a single-family residence, or the fact that its use as a club adds to its value. See Robert Reply
Aff. Exs. FF-LL, DX-478, DX-359, DX-360, PX-1013, DX-427, DX-429, DX-484. As explained
by a preeminent Florida land use lawyer, when read together as they must be, the Deed of
Conservation and Presentation Easement to the National Trust for Historic Preservation, dated
March 26, 1995, the Deed of Development Rights, recorded on October 17, 2002, the Rules of The
Mar-A-Lago Club, the Town of Palm Beach’s zoning code, and the Town of Palm Beach’s decision
to allow President Trump to actually use Mar-A-Lago as a residence, all support the unrebutted
conclusion that no prohibition exists on Mar-A-Lago being used and valued as a private residence.®
See id. Ex. BB, 6060:24-6061:3, 6061:16-21; 6062:14-24; 6066:12-17; 6068:7-13; 6068:14-10;
6075:10-6076:20; 6077:2-11; 6078:4-6082:8; 6083:6-19 and Exs. HH, JJ-KK, FF, LL, DX-360,
DX-427, DX-429, DX-478; DX-484; see also Robert Urgency Aff. Ex. Q, Y 570-572, citing
DX.478, DX-359, DX-360, PX-1013, DX-427, DX-429, DX-484 (Robert Reply Aff. Exs. FF-LL).
4, Supreme Court Triple-Counted Damages on the Old Post Office Sale.

In 2012, the U.S. General Services Administration (“GSA”) awarded the Trump Old Post

Office, LLC (“OPO”), a contract to redevelop the Old Post Office property. See Robert Urgency

Aff. Ex. Q, § 6. On August 12, 2014, OPO closed on a loan with Deutsche Bank in connection

with the Old Post Office. (“OPO Loan”). Seeid.,q 8. On May 11, 2022, nearly ten years after the

¢ Supreme Court excluded this expert’s opinion as an inadmissible legal opinion, but then failed
to explain how his legal analysis was incorrect.
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original loan, President Trump sold the redeveloped Old Post Office for $375 million and used
$170 million of those proceeds to repay the Deutsche Bank loan. See Robert Reply Aff. Ex. III,
99 570-571. Supreme Court awarded disgorgement of the “profits” from the Old Post Office in
the total amount of nearly $220 million. See Robert Urgency Aff. Ex. R at 83. This award reflects
three elementary errors.

a. Supreme Court conflates proceeds with profits from sale.

First, with respect to the Old Post Office sale, Supreme Court conflated the proceeds of
the sale with actual profits from the transaction. Supreme Court held that certain Defendants “are
jointly and severally liable, in the amount of $126,828,600, for the ill-gotten profits Donald Trump
netted from the sale of the Old Post Office.” Id. at 83. However, the testimony and exhibit the
Attorney General cited make clear that that figure was the amount of proceeds from the transaction.
See Robert Urgency Aff. Ex. P, 221, citing 3626:1-24 and PX-1373 (Robert Reply Aff. Exs. BB,
HHH). That figure is the sale proceeds distributed to President Trump and his children after
repaying the mortgage and other associated costs, not the profit. To calculate profits from a sale,
one must deduct equity from the proceeds of the sale, i.e., the value of the seller’s cumulative
investment in the property prior to the sale. Neither Supreme Court nor the Attorney General
bothered to do so—nor presented any evidence of that figure. Thus, Supreme Court’s conclusion
that the nearly $135 million proceeds of the Old Post Office sale constituted “net profits received
on its sale” overstates the amount of disgorgement by at least tens of millions of dollars.

b. Supreme Court double-counts disgorgement from OPO sale.

Second, Supreme Court punished Defendants for entering into the Old Post Office loan by
awarding disgorgement in the sum of both (1) their purported interest-rate savings in obtaining

that loan and (2) their alleged “profits” from the sale of Old Post Office. See Robert Urgency Aff.
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Ex. A. This is manifest double-counting. If Appellants improperly “gained” interest-rate savings,
which they did not, then the amount of the interest-rate differential alone would serve to make any
purportedly aggrieved party whole. To also order disgorgement of “profits™ for the sale of the
same property, in addition to alleged interest-differential “gains,” is duplicative, and thus purely,
wrongfully punitive. The Attorney General is “not entitled to punitive damages or treble damages,
or both, from respondent,” as “Executive Law Section 63(12) does not provide for either of these
extraordinary remedies and petitioner is limited to obtaining restitution or compensatory damages”
alongside an injunction. See State by Abrams v. Solil Mgt. Corp., 128 Misc. 2d 767, 773 (Sup. Ct.
N.Y. Cty. 1985), aff’d, 114 A.D.2d 1057 (1st Dep’t 1985); see also State by Lefkowitz v. Hotel
Waldorf-Astoria Corp., 67 Misc. 2d 90, 92 (Sup. Ct. N.Y. Cty. 1971). Any award of disgorgement
in excess of actual damages caused by Appellants’ alleged misconduct is impermissibly punitive.
See People ex rel. Spitzer v. Direct Revenue, LLC, 19 Misc. 3d 1124(A) at *7-8 (Sup. Ct. N.Y.
Cty. 2008) (finding disgorgement only available “in an amount related to the actual damages

?»

caused by the misconduct,” since “[d]isgorgement of respondents’ profits to the state would
effectively constitute punitive damages not authorized by statute.”).

c. Courts do not disgorge income derived from ill-gotten proceeds.

Third, even in cases where disgorgement of the proceeds of fraud is applied, as it is not

here, “a court cannot order disgorgement of income derived from the ill-gotten proceeds.” SEC v.

Govil, 86 F.4th 89, 107 (2d Cir. 2023) (emphasis added); SEC v. Hallam, 42 F.4th 316, 329 (5th

Cir. 2022) (“disgorgement could not include ‘income earned on ill-gotten profits’”’); SEC v. Manor

Nursing Centers, Inc., 458 F.2d 1082, 1104 (2d Cir. 1972) (holding that the lower “court erred in

ordering appellants to [disgorge] profits and income earned on such proceeds”). Here, included

in the $464 million judgment, was approximately $186 million, plus interest, representing profits
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Supreme Court found Defendants to have made from the sale of the Old Post Office and Ferry
Point. See Robert Urgency Aff. Ex. R at 83-84. Thus, Supreme Court ordered Defendants not
merely to disgorge allegedly ill-gotten gains from more favorable loan terms, but also to disgorge
profits and income earned on the loan proceeds. This was improper. “[O]rdering the disgorging of
profits and income earned on the proceeds is in fact a penalty assessment,” not disgorgement.
Manor Nursing Centers, 458 F.2d at 1104.

5. The Award Is Grossly Disproportionate and Unconstitutional.

Both the United States and New York Constitutions prohibit “excessive fines.” U.S.
CONST. Amend. VIII; N.Y. CONST. Art. I, § 5; see Opening Brief at 29-33. A fine is constitutionally
excessive if it is “grossly disproportional to the gravity of [the defendant’s] offense.” United States
v. Bajakajian, 524 U.S. 321, 324 (1998); County of Nassau v. Canavan, 1 N.Y.3d 134, 140 (2003).

Supreme Court’s disgorgement award clearly qualifies as a “fine.” The Excessive Fines
Clause applies to all “payments, whether in cash or in kind,” ordered to be paid to the state,
including in “civil proceeding,” if the payment is a “penalty” or assessed “in part” for a “punitive”
purpose such as “deterrence.” Austinv. United States, 509 U.S. 602, 609-610 (1993); see Canavan,
1 N.Y.3d at 139-40 (quoting Austin); United States v. Viloski, 814 F.3d 104, 108-09 (2d Cir. 2016).
Here, Supreme Court explicitly stated that disgorgement under Exec. Law § 63(12) was intended
“to deter wrongdoing.” Robert Urgency Aff. Ex. R at 81 (quoting People v. Ernst & Young, LLP,
114 A.D.3d 569 (1st Dep’t 2014)). Indeed, Supreme Court went so far as to erroneously state that
Ernst & Young authorized disgorgement as a “penalty.” Id. at 82. Moreover, in Kokesh v. SEC,
581 U.S. 455 (2017), the U.S. Supreme Court held that “disgorgement is imposed for punitive
purposes” and that whenever “an individual is made to pay a noncompensatory sanction to the

Government as a consequence of a legal violation, the payment operates as a penalty.” Id. at 463—
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64; see also SEC v. Metter, 706 F. App’x 699, 703 (2d Cir. 2017) (assuming that “in light of the
Supreme Court’s recent decision in Kokesh . . . disgorgement [is] essentially punitive in nature and
thus [is] a fine within the meaning of the Excessive Fines Clause of the Eighth Amendment”).

?»

The $464 million penalty is also “grossly disproportional.” To determine whether an
ordered payment is “grossly disproportionate to the gravity of the offense,” both this Court and
federal courts consider (1) the “essence” and “seriousness” of the (alleged) offense; (2) the
“maximum . . . fine that could have been imposed” under penal statutes prohibiting the conduct at
issue; and (3) the “severity of the harm” caused by the defendant’s conduct. Canavan, 1 N.Y.2d at
140; Viloski, 814 F.3d at 110. All these factors dictate that the award is grossly disproportional.

The first factor—seriousness of the alleged offenses—overwhelmingly favors the
Defendants. In its rulings on the Attorney General’s Second through Seventh Causes of Action,
Supreme Court identified the Penal Law provisions that Defendants allegedly violated. See Robert
Urgency Aff. Ex. R at 77-81. Under these provisions, the offenses that Defendants supposedly
committed are mere misdemeanors. See id. A $464 million penalty for misdemeanor offenses is,
on its face, grotesquely disproportionate. Indeed, this Court has struck down a fine of only $2,000
as excessive punishment for a misdemeanor offense. See Prince v. City of New York, 108 A.D.3d
114 (1st Dept. 2013).

Second, the Penal Law provisions that the Attorney General incorrectly alleges that the
Defendants violated authorize fines in the thousands of dollars, ranging from $1,000 for the Class
A misdemeanors, to $5,000 for the Class B misdemeanors, to $10,000 for corporate offenses—
though fines up to “double the amount of the defendant’s gain from the commission of the offense”

N.Y. Penal Law §80.05(5), or “the corporation’s gain,” id. §80.10(1)(¢), are allowed. On its face,

a $464 million sanction is wildly disproportional to these figures. See Bajakajian, 524 U.S. at
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324 (forfeiture of $357,144 violated the Eighth Amendment where maximum fine for offense at
issue, misreporting how much currency defendant was taking out of country, was $5,000).

The final factor—the “severity of the harm” caused by Defendants’ conduct—also proves
the unconstitutionality of the $464 million order, because no actual harm was ever alleged or
shown here. As Supreme Court acknowledged, Defendants made full and timely payments to the
multi-billion-dollar financial institutions and insurance companies that eagerly extended credit and
underwrote insurance policies for Defendants. See Robert Urgency Aff. Ex. R at 4 (“undisputed
that defendants have made all required payments on time”). Indeed, Supreme Court expressly held
that no “showing or allegation of direct losses” to any party, whether “consumers or the public” or
the financial institutions involved, was required here. Id. at 81. Without any actual harm, an
astronomical $464 million forfeiture plainly violates the Excessive Fines Clause, of both the New
York and federal Constitutions. Bajakajian, 524 U.S. at 324 (forfeiture of $357,144 violated the
Eighth Amendment where harm shown was “minimal”).

In addition, a “grossly excessive” damages award also “violates the Due Process Clause of
the Fourteenth Amendment.” BMW of N.A., Inc. v. Gore, 517 U.S. 559, 568 (1996); see Parker v.
Time Warner Entm't Co., 331 F.3d 13, 22 (2d Cir. 2003) (“devastatingly large” damage award “out
of all reasonable proportion to the actual harm suffered” violates due process); see also St. Louis,
Iron Mountain & S. Ry. Co. v. Williams,251 U.S. 63, 66-67 (1919) (states cannot impose penalties
“so severe and oppressive as to be wholly disproportioned to the offense and obviously
unreasonable”). Although the U.S. Supreme Court has “decline[d] . . . to impose a bright-line
ratio,” it has indicated that a monetary sanction exceeding a “single digit” multiplier of actual,
compensatory damages will in most cases violate Due Process. State Farm Mut. Auto. Ins. Co. v.

Campbell, 538 U.S. 408, 425 (2003). Here, no actual, compensatory damage of any kind was
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shown; the “actual, compensatory damages™ are $0.00. The $464 million order, far from applying
a “single digit” multiplier, applies an infinite multiplier and is hence on its face “grossly
excessive.”

For closely related reasons, the Attorney General’s conduct is unconstitutional because it
constitutes selective prosecution of the worst sort, as her conduct during her campaign, and after
her election, unequivocally proves. Opening Brief at 22-24. In her campaign for Attorney
General, Ms. James called then-President Trump “an illegitimate president” and pledged to deploy
the full might of her Office against him if elected.” In one campaign video, she described him as
“illegitimate,” “incompetent,” “ill-equipped to serve in the highest office of the land,” and
someone who should “be indicted for criminal offenses” by “attorneys general across the land.”®
In another campaign video, Ms. James promised “to take on President Donald Trump.”® In her
election acceptance speech, she called President Trump someone who “stands as an affront to all
that I believe in and all that this country and this state represents, and someone who we must keep
in check by the long arm of the law.”'? As the Washington Post put it, “On the night of her victory,
she stood in front of supporters in Brooklyn and all but declared a war against Trump.”!! The

Attorney General has no convincing response to this point.

7 See what New York AG said while running for office about charging Trump, CNN.com Oct. 3,
2023, https://www.cnn.com/videos/politics/2023/10/03/letitia-james-prosecute-trump-2018-
comments-running-office-cnntm-vpx.cnn.

8 Why Letitia James Wants to Take on Trump as NY’s Attorney General, YouTube.com (Sept. 28,
2018), https://www.youtube.com/watch?app=desktop&v=D1yjONKSsuU.

° Race to Represent 2018: Letitia James, Democratic Attorney General Candidate Statement,
YouTube.com (Aug. 27, 2018), https://www.youtube.com/watch?app=desktop&v=hsnv7-y82r4.
10 Spectrum News NY1, Letitia James promises to be a legal check on President Donald Trump
as NY attorney general, Facebook (Nov. 6, 2018),
https://www.facebook.com/watch/?7v=475134182893178.

11 Washington Post, New York’s next attorney general targeted slumlords. Now she’s going after
Trump, Dec. 19, 2018, https://www.washingtonpost.com/politics/2018/12/19/new-yorks-next-
attorney-general-targeted-slumlords-now-shes-going-after-trump (emphasis added).
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CONCLUSION
For the reasons stated, this Court should stay the execution of the monetary portion of the
judgment without requiring the posting of an undertaking, and maintain all other aspects of the
interim stay granted on February 28, 2024. If the Court considers denying a stay on any issue,
Defendants respectfully request that this Court schedule this stay motion for oral argument at a
time of the Court’s convenience. In the event that this Court declines to grant a stay, Defendants
respectfully request that the Court grant Defendants permission to appeal to the Court of Appeals

and enter a temporary stay to allow them to seck relief from the Court of Appeals.!?

12 This Court should reject the Attorney General’s alternative request for expedited briefing and
hearing. Opp. Brief, Point III. She cites no authority to support this request, and it makes little
sense in a case of this complexity, which involves a detailed factual record and a 40-day trial
transcript. The merits of Defendants’ appeals should be considered in the ordinary course and on
an ordinary schedule. “‘Haste makes waste’ is an old adage. It has survived because it is right so
often.” Kusay v. United States, 62 F.3d 192, 195 (7th Cir. 1995).
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

X

PEOPLE OF THE STATE OF NEW YORK, by Appeal No.: 2024-01134,
LETITIA JAMES, Attorney General of the State 2024-01135
of New York,

Sup. Ct. New York County

Plaintiff-Respondent, Index No. 452564/2022
(Engoron, J.S.C.)
-against-

DONALD J. TRUMP, DONALD TRUMP, JR., ERIC AFFIRMATION OF
TRUMP, ALLEN WEISSELBERG, JEFFREY GARY GIULIETTI
MCCONNEY, THE DONALD J. TRUMP

REVOCABLE TRUST, THE TRUMP

ORGANIZATION, INC., TRUMP

ORGANIZATION LLC, DJT HOLDINGS LLC,

DJT HOLDINGS MANAGING MEMBER,

TRUMP ENDEAVOR 12 LLC, 401 NORTH

WABASH VENTURE LLC, TRUMP OLD

POST OFFICE LLC, 40 WALL STREET LLC,

and SEVEN SPRINGS LLC,

Defendants-Appellants,
IVANKA TRUMP,

Defendant.
X

I, GARY GIULIETTI, affirm this 15th day of March, 2024, under the penalties of perjury
under the laws of New York, which may include a fine or imprisonment, that the foregoing is
true, and I understand that this document may be filed in an action or proceeding in a court of
law:

1. I am the President of the Northeast for the Lockton Companies (“Lockton”), the
largest privately held insurance brokerage firm in the world.

2. I have been engaged by defendants Donald J. Trump, Donald Trump, Jr., Eric

Trump, The Donald J. Trump Revocable Trust, The Trump Organization, Inc., The Trump

00296551-2



Organization, LLC, DJT Holdings LLC, DJT Holdings Managing Member, Trump Endeavor 12
LLC, 401 North Wabash Venture LLC, Trump Old Post Office LLC, and 40 Wall Street LLC
(collectively, “Defendants™) to assist them in obtaining a bond in connection with the above-
captioned appeals.

3. Based upon my more than 50 years in the insurance industry as well as my actual
experience over the past several weeks during which I have been in contact with some of the largest
insurance carriers in the world in an effort to try and obtain a bond for Defendants, it is my opinion
that obtaining an appeal bond for $464 million (the “Judgment Amount”) is not possible under

the circumstances presented.

Background

4. Lockton is the largest privately held insurance brokerage firm in the world with
nearly 10,000 associates representing the interests of some 65,000 clients across more than 135
offices and annual revenues in excess of $3 billion.

5. Prior to joining Lockton in August of 2000, I was the Vice-Chairman of Willis, one
of the largest insurance brokers in the world. At Willis, I was responsible for managing the
company’s real estate and construction portfolio.

6. During the course of my career, I have worked closely with virtually every major
insurance company on almost every type of insurance product.

7. I also have extensive surety risk experience, having placed surety for numerous
Fortune 1000 companies as well as some of the largest private-equity funds and real-estate
developers in the United States. This includes multi-billion-dollar construction and development

projects, such as the “Big-Dig” in Boston and the Port Authority in New York. Indeed, Lockton



has an entire department devoted to surety and underwrites thousands of bonds a year, including
numerous appeal bonds.

8. As a result, I have substantial personal knowledge of and experience with the
underwriting process and criteria associated with the issuance of surety bonds in a wide variety of
commercial contexts.

Obtaining A Bond for $464 Million Is Impossible Under the Circumstances

9. Over the last several weeks, my team and I, along with others engaged by
Defendants, have been diligently working to obtain an appeal bond for Defendants for the
Judgment Amount.

10.  Among other things, these efforts, which began before the judgment was issued and
have continued through the date of my Affirmation, have included reaching out to virtually every
major surety in the market and spending countless hours negotiating with one of the largest
insurance companies in the world.

11.  Despite scouring the market, we have been unsuccessful in our effort to obtain a
bond for the Judgment Amount for Defendants for the simple reason that obtaining an appeal bond
for $464 million is a practical impossibility under the circumstances presented.

12.  As an initial matter, only a handful of sureties are approved by the U.S. Department
of Treasury to underwrite bonds for a sum as high as the Judgment Amount. See

https://fiscal.treasury.gov/surety-bonds/list-certified-companies.html. Of those sureties, many

have internal policies which significantly limit the amount of a bond they will write for a single
obligation; indeed, it is my understanding that they will generally only issue a single bond up to

$100 million.



13.  Furthermore, none of these sureties will accept hard assets such as real estate as
collateral. Instead, they will only accept cash or cash equivalents (such as marketable securities).
Among the companies that will not accept real estate as collateral are AXA XL, Hartford,
Nationwide, Sompo, Travelers, Berkshire Hathaway, CNA Casualty, Liberty Mutual and many
others.

14.  This is because sureties are generally (i) not in the business and therefore not
equipped to manage, control, or dispose of real property; (ii) not willing to take the risk of having
to sell off real estate quickly should a claim be made under a bond; and (iii) unable to offset the
risk associated with underwriting a bond collateralized by real property because reinsurers are
unwilling to insure such a bond.

15.  While it is possible that Defendants could provide a surety with an irrevocable letter
of credit (“ILOC”) as collateral, that ILOC would still typically have to be fully backed by cash
or cash equivalents.

16.  Simply put, a bond of this size is rarely, if ever, seen. In the unusual circumstance
that a bond of this size is issued, it is provided to the largest public companies in the world, not to
individuals or privately held businesses.

17.  In the surety world, a bond of $100 million is considered large; an appeal bond of
$464 million is commercially unattainable for a privately owned company. Such would be the
case even for a company with billions of dollars in real estate unless they have cash or cash
equivalents approaching $1 billion so as to collateralize the bond and have sufficient capital to run
the business and satisfy its other obligations. While it is my understanding that the Trump

Organization is in a strong liquidity position, it does not have $1 billion in cash or cash equivalents.



18.  As aresult, for a company such as The Trump Organization, which has most of its
assets invested in real estate, obtaining a bond for $464 million is a practical impossibility.

Even if it Were Possible, the Cost of Obtaining
a Bond for the Entire Judgment Amount Would Be Punitive

19. Based on my experience, most sureties also require collateral of approximately
120% of the amount of the judgment. In this case, the Judgment Amount is $464,576,430.62. As
a result, even assuming there was a surety capable of writing a bond for the full Judgment Amount,
that surety would require Defendants to hand over collateral in the form of cash or cash equivalents
of approximately $557,491,716.

20.  Further, most sureties typically charge a premium in the range of 2% per year and
require that the premium for the first two years be paid up front. This means that on a
$464,576,430.62 bond, the upfront premium would be approximately $18,583,057, payable
immediately upon issuance of the bond. In the event that the appeal process was to take longer
than two years, an additional upfront premium would be due in the same amount of $18,583,057.

21.  Asaresult, even if it were possible to obtain a bond for the Judgment Amount (and
based on my experience, it is not), the cost associated with obtaining such a bond would be so
astronomical as to render it both crippling and punitive.

Conclusion

22.  Over the course of my career, during which I have been directly or indirectly
involved in the issuance of thousands of bonds, I have never heard of nor seen an appeal bond of
this size for a private company or individual. This is why, [ understand, most states cap the amount

that an appellant is required to post in order to obtain an appeal bond.



23.  For all of the foregoing reasons and after substantial good-faith effort over the last
several weeks, obtaining an appeal bond for the Judgment Amount of over $464 million is just not
possible under these circumstances.

Dated: Palm Beach Gardens, Florida
March 15, 2024

ARY GIULIETTI



SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

X
PEOPLE OF THE STATE OF NEW YORK, by Appeal No.: 2024-01134,
LETITIA JAMES, Attorney General of the State 2024-01135
of New York,
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TRUMP, ALLEN WEISSELBERG, JEFFREY AFFIRMATION OF
MCCONNEY, THE DONALD J. TRUMP ALAN GARTEN
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and SEVEN SPRINGS LLC,
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ALAN GARTEN, an attorney duly admitted to practice law before the Courts of the State
of New York, hereby affirms the following statements to be true under the penalty of perjury:

1. I am General Counsel to defendants-appellants The Trump Organization, Inc.,
Trump Organization LLC, DJT Holdings LLC, DJT Holdings Managing Member, Trump
Endeavor 12 LLC, 401 North Wabash Venture LLC, Trump Old Post Office LLC and 40 Wall
Street LLC (“Defendants™).

2. I respectfully submit this Affirmation in further support of Defendants’ motion

requesting a discretionary stay pending appeal relieving Defendants of their obligation to secure



an appeal bond in the full amount of the judgment entered in this case by the Supreme Court on
February 23, 2024 (the “Judgment”).

3. The Judgment awards purported “disgorgement” damages, directing the
Defendants to pay the unprecedented sum of $464,576,430.62. While Defendants are financially
stable companies and individuals with substantial assets, given the magnitude of the award and
accrued interest, Defendants’ only recourse 1s the utilization of their vast real estate holdings to
collateralize a bond for the full amount of the Judgment.

4. Defendants have devoted a substantial amount of time, money, and effort toward
obtaining a bond for the Judgment. Despite the foregoing, Defendants have faced what have
proven to be insurmountable difficulties in obtaining an appeal bond for the full $464 million.
Critical among these challenges is not just the inability and reluctance of the vast majority of
sureties to underwrite a bond for this unprecedented sum, but, even more significantly, the
unwillingness of every surety bond provider approached by Defendants to accept real estate as
collateral.

5. Defendants, through four separate brokers, including Lockton, the largest privately
held insurance broker in the world, have approached more than 30 surety companies, proposing to
pledge as collateral a combination of cash or cash equivalents and unencumbered real estate
holdings.!

6. Unfortunately, we have been advised that there are only a handful of sureties in the

market that have both the financial capability and willingness to underwrite a bond of this

1 Some of the sureties contacted by Defendants’ brokers include Applied Underwriters (SiriusPoint),
Allianz, Amynta, Arch, Argo, Ascot, AXA XL, Berkley, Berkshire Hathaway, CAP Specialty, Chubb,
Cincinnati, CNA Surety, DUAL/Axis, Everest Re, Frankenmuth, Hartford, Hudson, IAT (Harco), Intact,
Liberty, Munich Re, Philadelphia Indemnity, MainStreet (NGM), Markel, Nationwide, RLI, Skyward
(Great Midwest), Sompo, Swiss Re, Tokyo Marine HCC, Travelers and Zurich.



magnitude. According to Defendants’ brokers, the vast majority simply do not have the financial
strength to handle a bond of this size. Of those that do, the vast majority are unwilling to accept
the risk associated with such a large bond.

7. Of even greater import, we are advised that none of the sureties approached by
Defendants’ brokers are willing to accept hard assets such as real estate as collateral for appeal
bonds.

8. While Defendants had been actively negotiating a bond collateralized by both liquid
assets and real property with Chubb, one of the largest insurance companies in the world, within
the past week, Chubb notified Defendants that it could not accept real property as collateral.
Though disappointing, this decision was not surprising given that Chubb was the only surety
willing to even consider accepting real estate as collateral.

9. For Defendants, this presents a major obstacle.

10.  Defendants’ primary business is the ownership, development, and management of
commercial and residential real estate. Three of the Defendants, Trump Endeavor 12 LLC, 401
North Wabash Venture LLC and 40 Wall Street LLC, are special purpose entities whose sole assets
are real estate.’? Defendants DJT Holdings LLC and DIT Holdings Managing Member are
primarily holding companies whose main assets are real estate.’

11.  Asaresult, there is simply no way for Defendants to tap into the substantial equity
in these properties needed to collateralize a bond for $464 million without causing irreparable

harm.

2 Defendant Trump Endeavor 12 LLC is the owner of Trump National Doral Miami, defendant 401 North
Wabash Venture LLC is the owner of Trump International Hotel & Tower Chicago and defendant 40 Wall
Street LLC is the owner of The Trump Building at 40 Wall Street.

3 Defendants DJT Holdings LLC and DJT Holdings Managing Member are the owners of the Mar-a-Lago
Club as well as other hotels, golf courses and other real estate.



12.  Even assuming sureties were willing to accept real estate (they are not), the
requirement to post a bond for the full amount of the Judgment would be extremely costly and
unfairly punitive, potentially impacting Defendants’ ability to sustain their business, retain
employees and satisfy their other financial obligations. As shown in the accompanying
Affirmation of Gary Giulietti, President of the Northeast for Lockton, most sureties typically
require 120% collateral and charge a premium in the range of 2% per year with the first two years
paid up front.

13.  This means that on a $464 million bond, Defendants would have to post collateral
in excess of $557 million. It also means that the upfront premium for the bond would be more
than $18 million, payable immediately. In the event the appeal process went more than two years,
I am advised that Defendants would then be obligated to pay an additional $18 million upfront
premium.

14.  Given these exceptional circumstances, Defendants respectfully request that the
Court exercise its discretion and relieve Defendants of their obligation to secure an appeal bond in
the full amount of the Judgment.

15.  For more than one year prior to the Judgment, Defendants have been prohibited
from disposing, transferring or otherwise conveying material assets without the approval of the
Independent Monitor. The Judgment directs that the Monitor will remain in her oversight role
during the pendency of the appeal.

16.  Though Defendants strongly disagree with the Judgment, they have not requested
a stay of that aspect of the relief. As a result, there 1s simply no risk that any of Defendants’
material assets will be disposed, transferred, or otherwise conveyed without the approval of the

Independent Monitor during the pendency of the appeal.



17. Together with a reduced bond, the Attorney General thus has more than enough
certainty that the status quo will be maintained during the pendency of the appeal and that any
judgment affirmed would be satisfied.

Dated: New York, New York
March 17, 2024

ALAN GARTEN
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AFFIRMATION OF CLIFFORD S. ROBERT
IN FURTHER SUPPORT OF A STAY PENDING APPEAL

CLIFFORD S. ROBERT, an attorney duly admitted to practice law before the Courts of
the State of New York, hereby affirms the following statements to be true under the penalties of
perjury:

1. I am the principal of the law firm of Robert & Robert PLLC, attorneys for
Defendants-Appellants Donald J. Trump, Donald Trump, Jr., Eric Trump, The Donald J. Trump

Revocable Trust, The Trump Organization, Inc., Trump Organization LLC, DJT Holdings LLC,



DJT Holdings Managing Member, Trump Endeavor 12 LLC, 401 North Wabash Venture LLC,
Trump Old Post Office LLC, 40 Wall Street LLC, and Seven Springs LLC. I am fully familiar
with the facts and circumstances set forth herein based on the files and materials maintained by
my firm.

2. This Affirmation is submitted in further support of the joint application of
Defendants-Appellants Donald J. Trump, Donald Trump, Jr., Eric Trump, Allen Weisselberg,
Jeffrey McConney, The Donald J. Trump Revocable Trust, The Trump Organization, Inc., Trump
Organization LLC, DJT Holdings LLC, DJT Holdings Managing Member, Trump Endeavor 12
LLC, 401 North Wabash Venture LLC, Trump Old Post Office LLC, 40 Wall Street LLC, and
Seven Springs LLC (collectively, “Appellants™) brought by Order to Show Cause pursuant to CPLR
§ 5519(c) for a stay pending appeal of the Decision and Order of the Honorable Arthur F. Engoron,
J.S.C., dated February 16, 2024, duly entered by the Clerk of the Supreme Court of the State of
New York, County of New York, on February 16, 2024, and reduced to Judgment on February 23,
2024 (the “Judgment”).

3. On February 28, 2024, a Justice of this Court granted Appellants’ motion for an
interim stay of the Judgment, over Respondent’s opposition, insofar as the Judgment enjoined (1)
the individual Appellants from serving in the financial control function of any New York
corporation or similar business entity registered and/or licensed in New York State, (2) the
individual Appellants from serving as an officer or director of any New York corporation or other
legal entity in New York, and (3) certain individual and corporate Appellants from applying for
loans from any financial institution chartered by or registered with the New York State Department

of Financial Services for three years. The branch of Appellants’ application seeking an interim stay



of enforcement of the monetary judgment against them was denied. Appeal No. 2024-01134,
NYSCEF Doc. No. 6.

4. As previously noted in the Affirmation of Urgency of the undersigned dated
February 28, 2024, the parties commenced a highly publicized, three-month non-jury trial on
October 2, 2023. Appeal No. 2024-01134, NYSCEF Doc. No. 3, Affirmation of Clifford S. Robert
9 26. Testimony concluded on December 13, 2023. Id. 9 29. Annexed hereto as Exhibit BB are
the consolidated trial transcripts for each day of trial between October 2, 2023, and December 13,
2023.

5. Annexed hereto as Exhibit CC is a copy of Plaintiff’s Response to Defendants’
Statement of Undisputed Material Facts, dated September 1, 2023.

6. Annexed hereto as Exhibit DD is a copy of the license agreement between Trump
Ferry Point LLC and the City of New York Department of Parks and Recreation, dated February
21, 2012, marked in evidence as Defendants’ Exhibit 981.

7. Annexed hereto as Exhibit EE is a copy of the Recommendation for Award of
Concession Agreement issued by the New York City Department of Parks & Recreation to Trump
Ferry Point LLC, dated February 7, 2012, marked in evidence as Plaintiff’s Exhibit 3291.

8. Annexed hereto as Exhibit FF is a copy of a document entitled “The Mar-a-Lago
Club: A Special Exception Use and Preservation Plan,” submitted to the Town of Palm Beach
Building & Zoning Department on or about March 12, 1993, marked in evidence as Defendants’
Exhibit 478.

9. Annexed hereto as Exhibit GG is a copy of the Declaration of Use Agreement by
The Town of Palm Beach, The Mar-a-Lago Club, Inc., and Donald J. Trump, dated August 10,

1993, marked in evidence as Defendants’ Exhibit 359.



10.  Annexed hereto as Exhibit HH is a copy of the Deed of Conservation and
Preservation Easement from Donald J. Trump to the National Trust For Historic Preservation in the
United States, dated March 26, 1995, marked in evidence as Defendants’ Exhibit 360.

11.  Annexed hereto as Exhibit II is a copy of the Deed of Development Rights
applicable to Mar-a-Lago, recorded on October 17, 2002, in the County of Palm Beach, Florida,
marked in evidence as Plaintiff’s Exhibit 1013.

12.  Annexed hereto as Exhibit JJ is a copy of the Rules of the Mar-a-Lago Club,
marked in evidence as Defendants’ Exhibit 427.

13.  Annexed hereto as Exhibit KK is a copy of the Memorandum Re: Mar-a-Lago
Trump Residency from the Town Attorney to the Mayor and City Council of the Town of Palm
Beach, marked in evidence as Defendants’ Exhibit 429.

14.  Annexed hereto as Exhibit LL is a copy of the Minutes of the Town Council
Meeting held on February 9, 2021, for the Town of Palm Beach, wherein the President of the Town
Council stated that nothing would prohibit President Trump from residing at Mar-a-Lago, marked
in evidence as Defendants’ Exhibit 484.

15.  Annexed hereto as Exhibit MM is a copy of the Credit Report — CRE (Annual
Review) prepared by Deutsche Bank in connection with the loan extended to Appellant Trump
Endeavor 12, LLC, dated July 24, 2013, marked in evidence as Plaintiff’s Exhibit 290.

16.  Annexed hereto as Exhibit NN is a copy of the Structured Credit Report prepared
by Deutsche Bank in connection with a loan extended to Appellant 401 North Wabash Venture

LLC, dated October 24, 2012, marked in evidence as Plaintiff’s Exhibit 291.



17.  Annexed hereto as Exhibit OO is a copy of the Structured Credit Report prepared
by Deutsche Bank in connection with a loan to be extended to an “SPV acceptable to the Lender,”
dated December 20, 2011, marked in evidence as Plaintiff’s Exhibit 293.

18.  Annexed hereto as Exhibit PP is a copy of the Structured Credit Report prepared
by Deutsche Bank in connection with loans extended to Appellants Trump Endeavor 12, LLC, 401
North Wabash Venture LLC, and Trump Old Post Office LLC, dated May 2, 2014, marked in
evidence as Plaintiff’s Exhibit 294.

19.  Annexed hereto as Exhibit QQ is a copy of the Structured Credit Report prepared
by Deutsche Bank in connection with loans extended to Appellants Trump Endeavor 12, LLC, 401
North Wabash Venture LLC, and Trump Old Post Office LLC, dated July 20, 2015, marked in
evidence as Plaintiff’s Exhibit 298.

20.  Annexed hereto as Exhibit RR is a copy of the Structured Credit Report prepared
by Deutsche Bank in connection with loans extended to Appellants Trump Endeavor 12, LLC, 401
North Wabash Venture LLC, and Trump Old Post Office LLC, dated July 20, 2016, marked in
evidence as Plaintiff’s Exhibit 300.

21.  Annexed hereto as Exhibit SS is a copy of the Structured Credit Report prepared by
Deutsche Bank in connection with loans extended to Appellants Trump Endeavor 12, LLC, 401
North Wabash Venture LLC, and Trump Old Post Office LLC, dated July 20, 2018, marked in
evidence as Plaintiff’s Exhibit 302.

22.  Annexed hereto as Exhibit TT is a copy of the Structured Credit Report prepared
by Deutsche Bank in connection with a loan extended to Appellant Trump Endeavor 12, LLC, dated

August 3, 2015, marked in evidence as Plaintiff’s Exhibit 2960.



23.  Annexed hereto as Exhibit UU is a copy of the Structured Credit Report prepared
by Deutsche Bank in connection with loans extended to Appellants Trump Endeavor 12, LLC, 401
North Wabash Venture LLC, and Trump Old Post Office LLC, dated July 20, 2017, marked in
evidence as Plaintiff’s Exhibit 3137.

24.  Annexed hereto as Exhibit VV is a copy of the New York City Department of Parks
& Recreation’s Request for Offers for the operation and maintenance of a golf course at Ferry Point
Park in the Bronx, dated February 19, 2010, marked in evidence as Plaintiff’s Exhibit 3290.

25.  Annexed hereto as Exhibit WW is a copy of President Donald J. Trump’s Statement
of Financial Condition as of June 30, 2013, marked in evidence as Plaintiff’s Exhibit 708.

26.  Annexed hereto as Exhibit XX is a copy of President Donald J. Trump’s Statement
of Financial Condition as of June 30, 2014, marked in evidence as Plaintiff’s Exhibit 719.

27.  Annexed hereto as Exhibit YY is a copy of President Donald J. Trump’s Statement
of Financial Condition as of June 30, 2015, marked in evidence as Plaintiff’s Exhibit 731.

28.  Annexed hereto as Exhibit ZZ is a copy of President Donald J. Trump’s Statement
of Financial Condition as of June 30, 2016, marked in evidence as Plaintiff’s Exhibit 742.

29.  Annexed hereto as Exhibit AAA is a copy of President Donald J. Trump’s Statement
of Financial Condition as of June 30, 2017, marked in evidence as Plaintiff’s Exhibit 758.

30. Annexed hereto as Exhibit BBB is a copy of President Donald J. Trump’s Statement
of Financial Condition as of June 30, 2018, marked in evidence as Plaintiff’s Exhibit 774.

31.  Annexed hereto as Exhibit CCC is a copy of President Donald J. Trump’s Statement
of Financial Condition as of June 30, 2011, marked in evidence as Plaintiff’s Exhibit 788.

32.  Annexed hereto as Exhibit DDD is a copy of President Donald J. Trump’s Statement

of Financial Condition as of June 30, 2012, marked in evidence as Plaintiff’s Exhibit 793.



33. Annexed hereto as Exhibit EEE is a copy of President Donald J. Trump’s Statement
of Financial Condition as of June 30, 2019, marked in evidence as Plaintiff’s Exhibit 843.

34.  Annexed hereto as Exhibit FFF is a copy of President Donald J. Trump’s Statement
of Financial Condition as of June 30, 2020, marked in evidence as Plaintiff’s Exhibit 857.

35. Annexed hereto as Exhibit GGG is a copy of President Donald J. Trump’s
Statement of Financial Condition as of June 30, 2021, marked in evidence as Plaintiff’s Exhibit
1501.

36. Annexed hereto as Exhibit HHH is a copy of email correspondence and a document
attachment showing a breakdown of the proceeds from the sale of the Old Post Office based on a
closing of May 11, 2022, marked in evidence as Plaintiff’s Exhibit 1373.

37.  Annexed hereto as Exhibit Il is a copy of Defendants’ Response to Plaintiff’s Rule
202.8-g Statement of Material Facts, dated September 1, 2023.

Dated: Uniondale, New York
March 17, 2024
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Page 1 | Proceedings Page 3
1 SUPREME COURT OF THE STATE OF NEW YORK . ,
COUNTY OF NEW YORK - CIVIL TERM - PART 37 1 THE COURT: Good morning, everyone. I'm Judge
2 X 2  Arthur Engoron, and that is the correct pronunciation of
3 PEOPLE OF THE STATE OF NEW YORK, BY LETITIA  Index No.
-I%h(d)ERSKIjTTORNEY GENERAL OF THE STATE OF NEW  452564/22 3 my surname. El‘l-gOI'-OIl, not Eng-o-ron or even worse
4
5 ) Plaintiff, 4 En-gu-ron.
_5, -against- 5 Before we start the actual trial in this matter,
DONALD J. TRUMP: DONALD TRUM]!'i JR]??IFRIC 6  I'll hear from the attorney from the various news
8 %%Y%%%%%EH)EJS%R%RG, 7  organizations, who, last Friday, filed an application for
9 REVOCABLE TRUST; THE TRUMP ORGANIZATION, INC; | 8 certain forms of press access.
TRUMP ORGANIZATION, LLC; DJT HOLDINGS, LLC )
10 DIT HOLDINGS MANAGING MEMBER; TRUMP ENDEAVOR | 9 MR. BALIN: Good morning, your Honor.

12, LLC; 401 NORTH WABASH VEN LLC; TRUMP

=
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THE COURT: Good morning.

11 OLD POST OFFICE, LLC; 40 WALL STREET, LLC; AND ; L
SEVEN SPRINGS, LLC; 11 MR. BALIN: Robert Balin of Davis Wright
ig Defendants. 12  Tremaine, LLP for 18 news organizations that made a press
2 .. .
60 Conire Stroat 13  application for access on Fnday..
15 BENCH TRIAL New York, New York 14 Your Honor, I start by saying I want to thank
16 October 2, 2023 15 the Court. Inote the Administrative Judge of this
17 BEFORE: 16 section is here, as well as the Director of Public
HONORABLE ARTHUR S. ENGORON 17 Information for the Court System; and, I'd like to thank
ig APPEARANCES: 18 you because you've granted, already, many of the requests
20 OQFFICE OF THE ATTORNEY GENERAL 19 that were in our Friday letter.
OF THE STATE OF NEW YORK - LETITIA JAMES
21 ATTORNEYS FOR THE PLAINTIFF 20 I have only two requests to make of your Honor
22 IZ\I%vIs;ﬂ\)(or SNug;?rtYork 10005 21  this morning. First, is to permit a pool television
Y: KEVIN WALLACE,TEYS% 22  camera person to televise the opening and closing
23 %IR%EVI;}IEM%%HEEQ » BSQ. 23  statements of the defense counsel and the Attorney
24 PRIGHAREN, BXOon Bso 24 General.
25 SHERIEF GABER, ESQ. 25 I'd start by saying I've asked both sides their
Page 2 | Proceedings Page 4
; 1 positions. The New York Attorney General does not
3 2 oppose. Defense counsel does not take any position and
4 ATTORNEYS FOR THE DEFENDANTS 3 lpp it to H Your H Ib );-p if
101 North Monroe Street, Suite 750 eaves it to your Honor. Your Honor, I believe if ever
5 Tallahassee, Florida 32301 4  there was a case that justified the public understanding
BY: CHRISTOPHER M. KISE, ESQ. h . ol
6 LAZARO P, FIELDS, ESQ. 5  what their legal arguments are -- it's not about
7 JESUS M. SUAREZ, ’ESQ- 6  witnesses. What the legal arguments are in this case is
8 7  of such great significance, this is that case.
o %%']%(E):RT &Y%%](s)li:{R:I‘rf-[lELI%lgFEND S 8 We have a pool TV cameraman outside. His name
526 RXR PLLAZA 9  is Tracey Reede. He's from NBC. He has a Whitehouse
10 BYI'J?IiI(J)InI"'iFagRI]\I)eg Kgﬁéﬁ%% SQ 10  press pass, a State Department press pas and a Defense
11 ) ) ’ ’ 11 Department press pass. I would note, your Honor, that
12 HABBA MADAIO & ASSOCIATES. LLP 12 televising of opening and closing arguments was allowed
13 ATTORNEYS FOR THE DEFEND ANTS 13 by a Judge in Westchester County in People v. Olivo in
14 ]13‘;3]0 Us tIe-Irl ‘é";}&gr’;g, 3617“962%40 14 2008, three years after the Courtroom Television Network
BY: ALINA HABBA, ESQ. 15  case.
15 16 We believe it is permitted, and, it is up to
16 ?
MORIAN LAW, PLLC 17  your Honor. It's within your discretion. There are
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18 New York, New York 10165 19 Two, is would it disturb the proceedings. Your Honor, I
19 BY: ARMEN MORIAN, ESQ. 20 can bring the cameraman and his camera in, if you'd like.
20 21 Three, is the type of case. I can hardly
g% 22  overstate the significance of this case. Four, safety.
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Proceedings Page 5 | Proceedings Page 7
1 know you have other things to do and I don't wanttotake | 1  to those, the less often the better.

2  your time. 2 The basic schedule to which we'll adhere is

3 THE COURT: Give me a second. 3  Monday through Thursday, 10 a.m. to 1 p.m. then a

4 (Brief pause.) 4  one-hour-and-15-minute lunch break, then 2:15 through
5 THE COURT: That's more difficult, a more 5 4:30 p.m.. on Fridays, we'll only have the morning

6  fraught request than you might expect or other people 6 session, 10:00 to 1:00.

7  would expect. I'm afraid I'm constrained to deny it. 7 Months ago, I declared that the trial would

8 MR. BALIN: Thank you, your Honor, for yourtime | 8 commence today, October 2, 2023, come hell or high water.
9 onit. 9  Meteorologically speaking, we've had the high water but

10 The second request-- I thank the Court. You've 10 we're ready to go. I commend all counsel for adhering to

11  permitted laptop use, which, I believe, is surely 11  my tight schedule and for their Herculean efforts to get

12  necessary in the courtroom for this type of proceeding. |12  us where we are today.

13  The concern expressed to me by a number of members of the |13 This case has esteemed counsel. On one side, we

14  press is that with so many members of the press using the |14  have an Attorney General. On the other side, we have a

15  Wi-Fi in this courthouse, that it may either crash or it 15 former Solicitor General. In the middle, we have me, a

16 may slow down. 16  generalist, meaning that I know a little about a lot.

17 The request that I have for the Court is to 17 One thing I know a lot about is the legal

18  allow what are called remote hotspots. A number of the |18  definition of fraud. Common law, meaning law before we

19 members of the press have them and to use cell phones |19  all came of age. Fraud, also known as misrepresentation,

20  solely for the ability to get to the Internet and get to 20  has five elements.

21  their news rooms. That was the second request [ have for |21 First, a material statement. Second, falsity of

22  your Honor. 22  that statement. Third, scienter, lawyer talk meaning

23 THE COURT: Granted. 23 that the defendant knew that this statement was false.

24 MR. BALIN: All right. Your Honor, thank you |24  Four, the plaintiff's justifiable reliance, and five,

25 very much. 25 damages.

Proceedings Page 6 | Proceedings Page 8
1 THE COURT: You're welcome. I'm allowing five | 1 Common-law fraud is not an easy case to prove.
2  or so pool photographers. Are they waiting to come in 2  Material, according to whom? How do we know what the
3  now? 3  defendant knew? What reliance is justifiable? Then
4 (Photographs taken.) 4  along came Jacob Javitz. Nowadays, he's best known for
5 THE COURT: The name of the case that bringsus | 5 the convention center and for the federal office building
6  here today is People of the State of New York by Letitia | 6  directly across the street from us, which you can
7  James, Attorney General of the State of New York, versus | 7  actually see out our windows, both named for him.

8 Donald J. Trump, et al., meaning, and others. 8 Before that, he was best known as the long-term
9 The index number, which is how we keep track of | 9  United States Senator from New York. Before that, he was

10  cases around here, and might help you to follow it on the |10  the Attorney General of the State of New York, the

11 New York State Court's electronic filing system, 11  position that Ms. James now occupies.

12  affectionately known by its acronym as NYSCEF is 12 In 1956, he convinced New York State to adopt

13 452564/2022. 13  what is now codified as Executive Law Section 63(12)

14 Early this morning, I received an application 14  which gives the Attorney General the authority to

15 from plaintiff seeking to discuss some housekeeping 15 investigate and bring actions against any entities that

16 matters. I will address those matters after opening 16 allegedly engage in "repeated fraudulent or illegal acts

17  statements. The trial is scheduled to last from today 17  or otherwise demonstrate persistent fraud or illegality

18  until December 22, 2023, the Friday before Christmas. |18 the carrying on, conducting a transaction of business."

19 I intend to speak now for approximately five 19 Subsequent case law has construed that to mean,

20 minutes. Call it my opening statement. Soon after 20 or at least to include, false statements used in

21  which, counsel for each side will make their, no doubt, |21  business. Incidentally, Javitz was a savvy politician.

22  longer opening statements. 22  He was born on the lower eastside, so very near here.

23 For the next three months after that, I hope 23 When he campaigned on his home turf, he called himself

24 that the only words I will utter are sustained, 24  Jacob Javitz. When he campaigned on the posh upper

25 overruled, and let's take a ten-minute break and evenas |25 eastside, he called himself John Javitz, and, when he
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1  campaigned upstate, he called himself Jake Javitz. 1 1  Statements of Financial Condition for Donald J. Trump

2  want to make sure Mr. Kise returns to Florida with some | 2  were false and misleading in each year from 2011 to 2021.
3 New York history and political street smarts. 3 We have already proven that those statements
4 The complaint in this case consists of seven 4 were then repeatedly and persistently used in the conduct
5 causes of action. There are no counterclaims, at least 5 ofbusiness after July 13, 2014. We have also proven
6 notin court. The first is known as the standard on 6 that each of the defendant's entities and individuals
7  Section 63(12) claim. The other six are claims that 7  alike participated in that fraud. So, what remains for
8  defendants violated Section 63(12) by violating various | 8  us to prove at trial?
9 sections of New York's Penal Law. 9 First, the People will establish that each of
10 As all, or most, of you know, six days ago, on 10 these defendants further violated Executive Law 63(12) by
11 Tuesday September 26th, I granted plaintiff summary 11  engaging in repeated and persistent illegal acts in the
12  judgment only on liability and only on the first cause of |12  conduct of business.
13  action. What's left to be tried and decided are, first, 13 The second thing we will show is that those
14  cither liability or exoneration on the other six causes 14  illegal acts, together with the fraud we've already
15 of action and, second, monetary damages or other relief. |15 established, entitles the People to all of the equitable
16 Plaintiff is seeking disgorgement of alleged 16 relief that we're seeking, including a bar on new
17  ill-gotten gains and to limit defendant's ability to 17 commercial real estate transactions, a bar on borrowing
18  conduct business in New York. 18 on New York banks, an industry bar for each of the
19 You have probably noticed or already read that 19 individual defendants, removal of trustees, and an
20  this case has no jury. Neither side asked for one and, 20  accurate GAAP compliance Statement of Financial Condition
21  in any event, the remedies sought are all equitable in 21 for Donald J. Trump.
22 nature, mandating that the trial be a bench trial, one 22 Finally, the People will demonstrate that the
23  that a Judge alone decides. I promise to do my best, 23 Court should disgorge the financial benefits each of
24  despite my lame attempts at humor. 24  these defendants obtained from their illegal conduct.
25 As I said in an earlier phase of this 25 Now, what illegal acts do we intend to prove?
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litigation, I take my job very seriously, and, I know
that counsel and the parties do, likewise. The acoustics
in this room are not too bad, as you can hear, I hope,
but I'm sure everybody will be hanging on to every word
you say. So, I beseech counsel to speak slowly, loudly,
clearly, and, as I'm doing, directly into the microphones
so that everyone in the bleacher seats may hear you.

Now, let's listen to plaintiff's opening
statement.

MR. WALLACE: Thank you, your Honor. Kevin
Wallace for the Office of the Attorney General.

Some of what I heard, I'm just going to double
up on what you just talked about. The first of which is
that, obviously, the case today --

THE COURT: I hear feedback.

MR. WALLACE: Okay.

(Brief pause)

THE COURT: Please continue and we'll see how it
sounds.

MR. WALLACE: Thank you, again, your Honor. As
I mentioned, I may cover some of the ground that you
already did.

First of all, the case today is, obviously,
significantly different than it was just a week ago. At
this point, the People have already proven that the

Opening Statement - Plaintiff/Wallace

W O Jdo & WNR

N O R e
CLwoONOUL AWNERO

21
22
23
24
25

Page 12

First, we will prove defendants illegally
falsified business records in violation of New York
Criminal Law. We will show the defendants committed this
illegal act by making false entries in the records of
Trump Organization and, by extension, the records of
their accountants, the banks, and other counterparties
that received the fraudulent Statements of Financial
Condition.

We will show the defendants made these false
entries with the intent to defraud. We'll also show that
the defendants conspired to make these false entries in a
separate criminal violation.

The next crime we will establish is issuing
false financial statements. We will show that with
intent to fraud, each defendant participated in, or have
knowledge of the creation of a written instrument, here
the Statement of Financial Condition that described
Donald J. Trump's financial condition in a manner that
was inaccurate in a material way.

We will further prove that the defendants also
violated this law by representing, in writing, that the
statements were true while knowing that they were
materially inaccurate and, once again, we'll show the
defendants conspired to create and use these false
statements, a separate criminal violation.
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1 Next, we'll prove that the defendants committed 1 From 2016 to 2021 the Statement of Financial
2  insurance fraud in violation of New York Criminal Law. | 2  Condition stated that it was Donald Trump, Jr. and Allen
3 We will establish this illegal act by showing that the 3  Weisselberg, the trustees from Mr. Trump's trust, who
4  defendants, acting with intent to defraud presented the 4  determined the estimates of current values; and, again,
5 materially false financial statements to insurers in 5 that included individual properties like Trump Tower and
6 connection with the application to renew their insurance. | 6 40 Wall Street.
7  Again, we will show the defendants conspired to commit | 7 What about Eric Trump? For years, he served as
8 this insurance fraud. 8  asource of valuations for properties like Seven Springs
9 Now, for each of these claims, the fact the 9  shown here in 2012 and, again, 2014 and 2015. In 2021,

10 Statements of Financial Condition were false and 10  Eric Trump personally oversaw the intention of Whitley

11  misleading has already been established. That's been 11 Penn and their work on the statement.

12  decided. Insurance fraud and false financial statement |12 What's more? Each of the defendants certified

13  counts both require the misstatements be true and while |13  the banks, time and again, that statements were true and

14  the evidence we present of the coming weeks and months |14  correct. Donald Trump, from 2011 through 2015, he

15  will certainly show the materiality of defendant's lies, 15 certified the Deutsche Bank and statements presented of

16 this issue has also already been decided. 16 financial condition fairly in all material respects.

17 ] 17 From 2016 to 2020 Donald Trump, Jr. certified
G 1 the Deutsche Bank with the statements presented of his
G 1o father's financial condition fairly in all material
() 20 respects.
G - In 2021, Eric Trump certified the Deutsche Bank
() 22 that the statements presented his father's financial

] 23  condition fairly in all material respects. In multiple
G >: oo, Allen Weisselberg certified to Ladder Capital that
_ The 25 Donald Trump's net worth was true, correct, and complete,

Opening Statement - Plaintiff/Wallace Page 14 | Opening Statement - Plaintiff/Wallace Page 16

1  intent to fraud here on the part of the individual 1 and fairly presented his financial condition.

2  defendants and entities they owned and operated is 2 Even Jeff McConney got into the act of passing
3 self-evident. 3 these statements off to lenders, including the lender on
4 The defendants knew that the statements were 4  Seven Springs. When it came time to testify under oath,
5 false. They then used them to obtain and maintain 5 the defendants wanted nothing to do with these

6 benefits they were not entitled to. That is the 6 statements. They refuted each of these representations.
7  definition of intent. Now, most of the individual 7 Eric Trump denied he had any knowledge of the
8  defendants have argued that they lack the requisite 8  statements whatsoever.

9 intent because they didn't know the statements were 9 (Video played.)

10 false. 10 Let's move on to the critical question of who's

11 With the exception of Mr. McConney, they claim |11  responsible for making sure that the statements complied

12  they weren't involved in the valuation process and had |12  with GAAP. None of the defendants would take

13 nothing do with the preparation of statements. The Court |13  responsibility. Let's start with Donald Trump, Jr., as

14  will be able to judge for itself the credibility of those 14 trustee. He, together with Weisselberg, was responsible

15  denials when defendants appear on the stand and offer |15  for GAAP presentation of the statements from 2016 until

16 them, but, if those denials are true, the defendants were |16  2021. What did he say at his deposition?

17  lying year after year after year to Mazars, to the banks, |17 (Video played.)

18 to any reader of the statements, and, that's because the 18 MR. ROBERT: Your Honor, objection.

19  defendants made the exact opposite representation for |19 THE COURT: Hold on. Okay, go ahead.

20 years. 20 MR. ROBERT: The examinations under oath are not

21 From 2011 to 2015, the Statement of Financial 21  part of this case. That's not from Mr. Trump's

22  Condition represented that every estimate of current 22  deposition. It's from his examination under oath. The

23  value was determined by Mr. Trump. That included 23  Attorney General did not take his deposition in the

24  individual properties like Trump Tower and 40 Wall 24 instant case. This goes to the motions in limine we

25  Street. 25  discussed last week.
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1 I object to the use of this EUO as part of the 1 None of that was true. Defendants never ordered
2  Attorney General's opening statement and ask thatitbe | 2  appraisals from Newmark, or Cushman, or anyone else when
3 stricken. 3 they were preparing the Statement of Financial Condition,
4 THE COURT: Denied. I don't believe that's a 4 and your Honor has heard defendants tell you that they were
5  correct statement. 5 not obligated to use appraisals, even if they had them.
6 MR. WALLACE: Thank you, your Honor. Movingon. | 6 So, not only was it a lie that they were ordering
7  What about the other trustee, Allen Weisselberg, the 7 appraisals for the statements, they were ignoring the ones
8  Chief Financial Officer of the company? What did he know 8 they had, and any claim of innocence or mistake may be most
9  about the GAAP? 9 clearly refuted by the inflation of the triplex apartment,

10 (Video played.) 10  Donald Trump's personal residence, from 11,000 square feet

11 11 to 30,000 square feet, nearly tripling the value.

12 (Continued on the following page..) 12 Your Honor is well acquainted with this story.

13 13 In March of 2017, while the 2016 Statement of Financial

14 14 Conditions was being prepared, the defendants received an

15 15 email inquiry from a reporter at Forbes. Alan Garten,

16 16 general counsel of the Trump Organization, then forwarded

17 17 that email to Eric Trump, Alan Weisselberg, and Donald

18 18 Trump, Jr. Among the questions, President Trump has told

19 19 Forbes in the past that his penthouse occupies 33,000

20 20 square feet. If the 1994 declaration is accurate and

21 21 up-to-date, it shows President Trump's apartment is

22 22 10,996.39 square feet.

23 23 Now, the answer to that question is yes, it was

24 24 accurate and up-to-date. It shows the size of the

25 25 apartment at 10,996.39 square feet, signed by Donald J.
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MR. WALLACE: What about Donald Trump? Who did
he rely upon to make sure that statements were prepared
according to G.A.A.P?

(Video played.)

MR. WALLACE: Now, all of these denials put the
defendants in an impossible bind. The Court has already
found that statement to be false, based on the inflated
violations, and while the defendants may hope that these
denials will help them to avoid liability for the
inflation, the denials, we believe, that defendants lied
about their involvement, certified the statements to banks
an insurers; lied about the oversight they provided; lied
about conforming with G.A.A.P.; and the defendants are left
to answer the classic question: Were you lying then, or
are you lying now?

But, even beyond these corrections and

implausible denials, (D
(D

Alan Weisselberg told an insurance underwriter that the
fair value for the properties is appraised annually by a
professional firm. This year, it was done by Newmark
Group, and it's previously been done by Cushman &
Wakefield. The reason for the change is the individual at
Cushman & Wakefield with whom the organization had a
long-standing relationship with, moved to work at Newmark.

Opening Statement by Mr. Wallace
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Trump.
‘What happens next? After working over the

weekend on Monday, March 6th, Alan Garten writes to Amanda

Miller, in the press office of the Trump Organization, "I
handled everything except Trump World Tower and Trump
Tower." She responds, "Thank you, Alan. I spoke to Alan
W._," Alan Weisselberg, "re: TWT and TT," Trump Tower. "We
are going to leave those alone." They weren't going to

touch the value of the penthouse.

It's further aided by the fact that a few months
later, on May 3rd, 2017, Forbes publishes its article.
Donald Trump has been lying about the size of his
penthouse. This marks the end of the inflation of the
penthouse on the Statement of Financial Condition. The
inflation had been publicly disclosed, and they stopped
using it in their valuations.

Let's talk a little bit about conspiracy, now.
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1 Courts recognize that, because conspiracies are secretive | 1 Financial Condition, again, with Seven Springs valued at
2 endeavors, they often have to be inferred from 2 291 million, the triplex valued at 200 million, and Wall
3 circumstantial evidence, and confirmed by overt acts. 3 Street, 40 Wall Street, valued at 660 million. The process
4 Well, that kind of evidence certainly exists in thiscase, | 4  kicks off with Jeff McConney and Donald Bender, at Mazars.
5 but we also have direct evidence of the scheme to inflate | 5 This 1s the first of a number of emails with spreadsheets
6 Mr. Trump's net worth. 6 for back-up for DJT's SOFC.
7 Michael Cohen testified to this, when he was 7 "This one has been marked up, the 6/30/2014 SOFC,
8 deposed by defendants. Let's take a look at one portionof | 8 before Alan's comments. I should be talking to him
9 that testimony. 9 tomorrow morning."
10 (Video played.) 10 Attached to this email we see Mr. McConney's
11 MR. WALLACE: Now, the defendants may argue that |11 hand-marked-up valuations; his indications of what the
12 you can't believe Mr. Cohen, but his testimony is 12 values will be, in 2015. He also marks up the text in the
13 corroborated by the other evidence in this case, and his |13 draft SOFC. So, let's see what he writes for Seven
14 testimony is consistent with that of a current Trump 14 Springs.
15  organization employee, Patrick Birney. Mr. Birney playeda |15 The mansion at Seven Springs, you can see the
16 central role in preparing the Statements of Financial 16  valueis set at $291 million. You can see Mr. McConney's
17 Condition starting in 2017. And what did he say? 17 handwritten notation, "Okay.” The value is going to stay
18 "Alan Weisselberg told me, Donald like to see it |18 at $291 million, but by the time the statement is finalized
19 goup." 19 in March of 2016, that valuation is no longer what they are
20 He likes it to go up, and, "It," I don't think 20  going to use. Why? Because of that easement donation. In
21 referred to assets. I think it refers to net worth. 21 order to get the tax deduction from that donation,
22 So, we have direct testimony from the people 22 Mr. Trump had to obtain an appraisal from Cushman &
23 involved in the scheme to inflate Donald Trump's net worth, |23 Wakefield. Cushman & Wakefield valued the entire economic
24 but I would like to talk a little bit about the overt acts |24 value of Seven Springs at $56 million, even before placing
25 that prove this conspiracy, the evidence that demonstrates |25 the easement. That includes all the development rights the
Opening Statement by Mr. Wallace Page 22 | Opening Statement by Mr. Wallace Page 24
1 that these are not just innocent differences of opinion, or | 1 defendants held on that property.
2 mistakes. To do that, let's take a look at how this 2 So, what happens? Seven Springs is no longer
3 valuation plays out, in practice. As the witnesses have | 3 $291 million. Instead, it gets crossed off as an
4 explained, these are not just independent valuations, they | 4 independent valuation. It then gets buried in the Other
5 are part of a scheme to keep Donald Trump's net worthas | 5 Assets category. You can see it right here, $557 million.
6 high as possible. 6 How do we know that Seven Springs got included in that
7 So, let's take a look at what happened in 2015. 7 category? We have the final supporting data spreadsheet.
8 Three properties made big swings in that year. Seven 8  As you can see, Seven Springs, per easement, $56 million.
9 Springs, 40 Wall, and the triplex penthouse. Those swings 9 So where does the statement end? In 2014, Seven
10 were connected, designed to prop up Donald Trump's net |10 Springs is broken out as a separate property with its own
11 worth, and hit the target that Mr. Trump wanted to hit. |11 valuation of $291 million. In 2015, after the value was
12 The defendants engaged in a shell game. 12  dropped, they removed the independent valuation. They move
13 The value of Seven Springs dropped by 13 it into a new category, and lump it together with other
14 $235 million, because of an appraisal done in connection |14 assets. No one reading the statement would know that it
15 with the conservation easement. To prop up Mr. Trump's |15 dropped, year over year.
16 overall net worth, Jeff McConney and Alan Weisselberg |16 So, how do they cover it up? Well, the first
17 removed the individual disclosure of value from Seven |17 step involves Mr. Trump's triplex apartment. The triplex
18 Springs in the statement, and lumped it into a category |18 begins the year valued at $200 million. This is where it's
19 with the triplex apartment. They then inflated the 19 been, for many years. You can already see it has the
20 apartment by $127 million. Separately, McConney and |20 inflated 300,000 [sic] square feet, and it's priced at
21  Mr. Weisselberg added $75 million to the value of 40 Wall, |21 $6,700 per square foot. To get the number for the
22 reducing the gap to just 33 million, but each of these 22  penthouse up, the defendants find a new comp., and value it
23 valuations was independently deceptive, and I'll walk you |23 at $10,900 per square foot, for a total value of $327,000,
24 through some of the examples. 24 arise of $127 million.
25 Now, the process for preparing the Statement of |25 Now, we already know that that 30,000 square foot
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1 number is inflated. The 10,900 number is also inflated. | 1 Wall, to the 40 Wall appraisal in the first draft. Through
2 Part of it is because there was a record-breaking saleat | 2 this process, Mr. McConney and Mr. Weisselberg take a $235
3 157 that was in no way comparable to Mr. Trump's 3  million drop in the value of the Seven Springs, and turn it
4 40-year-old apartment. But, even the 10,900 numberis | 4 into a $77 million increase in Mr. Trump's net worth.
5 wrong. That's not what an apartment sold for, at 157. 5 This was their process. This was their
6 That's the square footage of the apartment that got sold. | 6 conspiracy.
7 The actual price was below $10,000, so about a thousand | 7 So, why did defendants do this? Beyond just a
8 dollars less, meaning another 30,000 of this is just from | 8 place on the Forbes billionaires list, what does a net
9 not using the actual sales price of the square footage 9  worth of over $6 billion gain Donald Trump? The simple
10 number. Again, inflating the overall value, and putting it |10 answer is, the defendant knew that a high-net-worth was
11 in a category to hide the drop in Seven Springs. 11 necessary to obtain and maintain certain financial
12 So, on the statement, they eventually need to 12 benefits. When he was first looking for financing on
13 make up more of the difference with 40 Wall Street. 13  Doral, Donald and Ivanka Trump had a meeting with the CEO
14 40 Wall Street starts the 2015 process valued at $660 |14 of Deutsche Bank. After the meeting, Donald sent a letter
15 million. We can see, right here. It's handwritten in by |15 with his financial statement attached.
16  Mr. McConney. Now, how did they get to that $660 million? |16 "I'm pleased to enclose the recently completed
17 You can see. They actually disclose that there's a Cushman |17 financial statement of Donald J. Trump. Hopefully, you
18 & Wakefield appraisal done June 2015 for loan refinancing |18 will be impressed. I'm also including a letter that
19 with Ladder Capital at $540 million. This is the initial |19 establishes my grant value, which is not included in my net
20 spreadsheet that goes to Mazars. 20 worth statement."
21 Mr. McConney, however, adds value. There's been |21 Donald Trump knew exactly how the statement was
22 additional rental activity in vacant spaces, includinga |22 prepared, and he was using it in search of a loan with a
23 retail space that gets leased to Dean & Deluca that 23 lower rate. Later that year, after negotiating with the
24 generates another $1.4 million in a given year, and is part |24 commercial real estate group at Deutsche Bank, the Trump
25  ofthe $120 million evaluation they want to add to 40 Wall. |25 Organization began speaking to the private wealth

W O~ WNR

N NNNMNNNRERRRBREBRRBRR
U b WNHOOVOLIOU BWNEKEKO

Opening Statement by Mr. Wallace

Page 26

Well, what's the problem with adding
Dean & Deluca? It's already included in the appraisal that
had been done by Cushman & Wakefield, but the defendants
and Mr. McConney only send Mazars an excerpt of that
appraisal, the first 15 pages, so he does not see that
includes a Dean & Deluca lease, and it does not include the
fact that they had a different cap rate, as compared to
what Mr. McConney is using.

So, by the end, they use a different technique to
inflate the value of 40 Wall Street, and add another
$75 million. They say that they have done their own
analysis, and it's based on information provided by Douglas
Larson of Cushman & Wakefield in November of 2015, and
February of 2016. Now, you can see, these are just general
questions that they have asked him about various market
activity. Now, who is Doug Larson? Doug Larson is the
same appraiser who did the valuation of 40 Wall Street, and
valued it at $540 million. He never gave them grounds to
increase the value like that.

So, where does this leave us, in the end? Seven
Springs goes down. It gets combined with the triplex,
which goes up, and 40 Wall goes up, as well. So, from
December 2015 to March 2016, the defendants increase the
value of the triplex and 40 Wall by 202 million, and that's
on top of the 120 million they had already added to 40

Opening Statement by Mr. Wallace
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management group at Deutsche Bank, and the group offered
significantly lower interest rates, but required the loan
to be on recourse with a personal guarantee, and proof of
guarantors' net worth, but those rates were worth it.

When the Trump Organization first got the offer
from the private wealth group, Ivanka Trump told Alan
Weisselberg and others, "It doesn't get any better than
this." She didn't even want to negotiate on it. But their
in-house lawyer, Jason Greenblatt, immediately saw a
problem: The net worth requirement.

Now, the net worth requirement, the proposal from
Deutsche Bank was $3 billion. It may be surprising that a
$3 billion net worth covenant would be a problem for
Mr. Trump, who claimed a fortune well north of that every
year from 2011 to 2021, but nevertheless, Ivanka Trump
tried to negotiate the number down to 2 billion, before
agreeing to 2.5 billion.

So, year after year, on loan after loan, the
defendants misrepresented Mr. Trump's net worth to obtain
and maintain those favorable interest rates. In fact, the
value of those low interest rates was so profound, they
formed the primary basis for our disgorgement claims. As
our banking expert, Michael McCarty, will demonstrate, the
use of the false Statements of Financial Condition saved
defendants tens of millions of dollars, and those savings
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1 came in every year after the July 2014 statute of 1 be one thing to exaggerate for Forbes magazine or a

2 limitations date, set by the First Department. 2 television audience, they cannot do it while conducting
3 That benefit is measured by the difference 3 business in the State of New York.

4 between the interest rates the Trump Organization could | 4 For that reason, your Honor should bar them from
5 have obtained, if their loans were treated as regular 5 further business in the State of New York, and reclaim
6 commercial real estate loans, and the interest rates they | 6 their ill-gotten gains.

7 actually obtained, using the false financial statements 7 Thank you.

8 with the private wealth management groups, the spread was | 8 THE COURT: When Mr. Robert objected before, 1
9 vast, and it lasted for years. 9 said that I don't believe that's a correct statement.

10 On Doral, after July 2014, the difference in the |10 Something like that. I just want to make clear, I'm not

11 interest rates was often more than 8 percent, including |11 doubting your facts. I assume these are completely

12 8.2 percent in 2022. On Chicago, the delta after July 2014 |12 correct. I just doubt the legal conclusion you reached.

13 ranged from 3 to 5 percent, with the broadest spread in |13 Would defendants like to make an opening

14 2022, when it reached 5.45 percent. On OPO, the spread was |14 statement?

15 off around 5 or 6 percent, and was at its widest in 2021. |15 MR. KISE: Yes, your Honor.

16 When combined with the other loans and 16 THE COURT: Please.

17 transactions entered into by defendants, the direct 17 (Whereupon, there was a pause in the

18 financial benefit was well north of $100 million. With |18 proceedings.)

19 prejudgment interest, the total disgorgement amount is well |19 MR. KISE: Can you here me now?

20 north of $250 million. We'll ask the Court to recoup that |20 THE COURT: Yes. Ihope every else can. As long

21 entire amount. 21 as there's no feedback. I'm already getting enough

22 So, these are the nuts and the bolts of our case; |22 feedback about this case.

23 the how, what, why, and where of the defendants’ fraud. |23 MR. KISE: Certainly, your Honor. You can hear

24 The defendants’ challenge this proceeding is to question |24 me your Honor, now?

25 why the case even exists at all; to complain about the |25 THE COURT: Very well.

Opening Statement by Mr. Wallace Page 30 | Opening Statement by Mr. Kise Page 32
1 Attorney General reaching in private transactions; that the | 1 MR. KISE: Okay. Thank you. Sorry about that.
2 transactions were profitable; and that the banks and 2 As you know I'm not, technologically, the wizard.

3 insurers, that those financial institutions were 3 So, I'm going to make an opening statement on
4 sophisticated parties. 4 behalf of most of the defendants. As we have done in the
5 But, this isn't business as usual, and this isn't 5  past, Mr. Robert is going to add a few comments on behalf
6 how sophisticated parties deal with each other, and evenif | 6 of his clients.

7 it was, there's a reason the legislature gave the Attorney | 7 So, you heard an interesting story from the

8 General the authority, under Executive Law 6312, to stepin | 8 government. Needless to say, we have a very different
9 and police fraud and illegality in the conduct of business | 9 picture of the evidence. We think that the evidence is

10 in New York, because these are not victimless crimes. By |10 going to establish many things, and often we are looking at

11 hiding their true resources, defendants hid their 11 the same evidence, and often we are looking at different

12 weaknesses. They convinced they banks to take on hidden |12 evidence, but in sum, we think it's going to establish many

13 risk, risk to the tune of hundreds of millions of dollars. |13 things very different than what the government has laid

14 Our financial system, both in this state and in 14 out.

15 this country, depend on honesty to ensure their safety and |15 At the outset, I also -- at the outset of the

16 soundness. We have already seen the impacts to the banking |16 trial, your Honor, I do want to renew our objection on the

17 system when financial institutions take on hidden risk in |17 limitations issues, and the disgorgement. That is, the

18 2008, and again, just this past year. The defendant's 18 introduction of evidence prior to the July 13, 2014 cutoff

19 claim they never missed a payment and never defaultedona |19 date. 1 think the 2011 loan discussions that Mr. Wallace

20 loan, but they looked to escape those deals. They sold the |20 just referenced would fall within ambit of that. I realize

21 Old Post Office Hotel, a property they said they would hold |21 that opening statements are not evidentiary, but I want to

22 for decades. They refinanced their Doral loan with a small |22 just make sure it's clear, on the record. I don't mean to

23 lender in California, at a higher interest rate. Those are |23 burden the Court with the objection, but I will, on that.

24 not the actions of a market participant who plays by the |24 Same with disgorgement. We just renew our objection with

25 rules. The defendants got caught lying, and while it may |25 regard to the disgorgement evidence.
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1 What we think the evidence is going to establish, | 1 evidence that the government really points to is the
2 and we think it will be very clear, a few things. First, 2 evidence from a serial liar. A serial liar, an individual
3 that President Trump has made billions of dollars building | 3 who has lied to everyone he has ever come in contact with,
4 one of the most successful real estate empires in the 4 and he has lied to the courts; he has lied to congress; he
5 world. It is one of the most highly-successful brandsin | 5 has lied to anyone and everyone he has come in contact
6 the world, and he has made a fortune, literally, being 6  with, but the government hinges its proof on conspiracy, of
7 right about real estate investments. That consists of 7 agreement to conduct a conspiracy, on a serial liar. We
8 trophy properties that have very little debt, and an 8 think the evidence will ultimately demonstrate, that's a
9 exceptional operating track record. 9 fallacy.
10 The claims here, just to place them in context, 10 In sum, the evidence is going to demonstrate that
11 they involve a handful of loan transactions. They were all |11 there was no intent to defraud; there was no illegality;
12 successful and profitable loan transactions. That's what |12 there was no default; there was no breach; there was no
13 the evidence is going to show this Court. (| D 13 reliance by the banks; there were no unjust profits; and
14 there were no victims.
15 So first, just to place this in context, I'm not
16 going to go through every loan agreement, but as I
17 The statements that you have heard so much about, |17 mentioned, we are talking about specific transactions. We
18 the statements and certifications, were submitted in 18 are talking about specific loan agreements that fall within
19 connection with those loan transactions. They representa |19 the appropriate statute of limitations period, and as you
20 fraction of the overall business operations and business |20 can see just from this cover example, this is a specific
21 empire, but they were submitted specifically in connection |21 agreement between specific parties. Here, it's Trump Old
22 with those loan transactions. Only the specific partiesto |22  Post Office, LLC and Deutsche Bank Trust Company America.
23 those transactions made any submissions. The evidence is |23 It's one of the most sophisticated international banks in
24 going to demonstrate that this is a very compartmentalized |24 the world.
25 process. The certifications, when they were made, were |25 Their agreement, the evidence is going to show,
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The statements complied with G.A.A_P, and the
valuations were derived under what you heard so much about,
and we are going to talk about, briefly, ASC 274. The
statements had valid and obvious disclaimers negating
intent. This goes to intent, materiality and reliance. 1
understand the judge's -- your ruling on summary judgment,
but now we are talking about intent, we are talking about
materiality, and we are talking about reliance, and those
valid and obvious disclaimers, the evidence is going to
establish, negate these elements.

The banks themselves conducted their own
independent valuation analysis. The evidence is going to
show that, as well. There's no credible evidence of
agreement, a necessary element of conspiracy. The only
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was negotiated by top tier counsel. It provided protection
and remedies for the banks. It provided the banks certain
rights. It also made certain representations on behalf of
the borrower. But this document, and a similar document,
the loan agreement between Ladder Capital Finance and
40 Wall Street, LLC -- again, a complex private agreement
between very specific parties, another sophisticated
lending institution, negotiated by top tier counsel --
these agreements are what have and should, as the evidence
will show, govern the relationship between the parties.

There are specific representations that were made
by specific parties, and they relate to, as you can see
from the example -- this is an example from the May 2016
Statement of Financial Condition, the certification to
Deutsche Bank.

(Continued on the next page.)
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1 MR. KISE: Importantly, it points out, as Mr. 1 about. You went between 2015 and 2016 from a period
2  Wallace noted, it represents fairly, in all material 2  active development -- that's the plain course of action

3 respects, the financial condition of the guarantor at the 3  for the property -- to a different approach, which is a
4  time period presented. 4  conservation easement. Those are fundamentally different
5 This is important because if the statements were 5  ways to look at property.
6 not materially false then this certification does not 6 One is active valuation for active development.
7  constitute any evidence of any violations, of either 7  The other is for purpose of conservation. There's all
8  63(12) or the underlying criminal statutes, that are 8  sorts of rules that govern how you calculate the value of
9  being presented, and, I don't think, again, that that has 9 the property for conservation easement versus how you
10  been decided. 10  value for active development.
11 11 So, while the government intends to introduce
12  evidence, clearly from their opening, that that change
13  was somehow sinister, that there was some nefarious
14 intent, there was no nefarious intent. It simply
15  reflects the change in a complex, sophisticated real
16 estate development organization where you move from

YT
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active development to a conservation easement approach.
All acceptable under ASC 274, the evidence will show.
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The evidence is going to show that personal financial
statements shall present assets and their estimated
current values and that ECV, estimated current value, is
not the same as fair value or market value, that there is
great latitude in valuation methodology. There is no one
generally accepted procedure in determining the estimated
current value. It does not require a specific method to
be used and there are many ways to value assets and all
are accurate and acceptable, even if they yield different
results.

So, the statements fit within ASC 274. Now,
we're talking about intent materiality, reliance. Those
statements fit within ASC 274. There may be wide
variations between different valuations, but, if comport
with ASC 274 that alone we believe the evidence
demonstrates intent. It certainly negates materiality.

In accordance with this wide latitude,
specifically, the provision that I have up there ASC
274-10-556 provides one of the myriad available bases for
determining the value of property and, as you can see,
the evidence is going to show us that one of those ways
is the net realizable value of the property placed on
planned courses of action.

This evidence is going to speak directly to the
Seven Springs example that Mr. Wallace spoke so much
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We believe that the evidence will show both of
those things. The compliance with ASC 274 will
demonstrate no intent to defraud, and compliance with ASC
274 will demonstrate no material inaccuracies.

That valuation is an opinion about price and is
subjective, and, which valuation methodology to choose
and which assumptions to apply, depends on many, many
factors. So, estimated current value under ASC 274,
you'll hear him testify, places very little weight on
current market conditions.

That evidence is important, irrespective of the
Court's decision on summary judgment, because it goes to
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1 intent. It goes to materiality and, ultimately, we say 1 read out of the certificate.

2  all of it goes to reliance. Again, compliance with ASC 2 The guarantor made that representation. The

3 274 and GAAP negates essential elements and, the evidence | 3  guarantor did not say this is absolutely, positively

4  will show, negates essential elements of the People's 4  inaccurate. This is in accordance with a specific

5 case. 5 appraiser's view of the property. This is in accordance

6 The Court will also hear from Professor Laposa, 6  with a specific objective for the property.

7  who will testify about the fact that disagreements, 7 What the guarantor said in that certification is

8 essentially, as to SOFC valuations does not establishany | 8 that the foregoing presents fairly, in all material

9 fraud. There are disparate but legitimate valuations of 9  respects, the financial position of the guarantor of the
10  specific property that co-exist. The mere existence of |10 period presented, and that is a holistic concept. That
11  these disparate valuations for a given property does not, |11 is not an asset-by-asset concept. GAAP also incorporates
12  initself, establish any specific valuations as 12  materiality and does apply material items.
13  inaccurate, inflated or, as we would say, intentionally 13 You'll hear from Professor Bartov. None of the
14  fraudulent. 14  items on the statement identified by the Attorney General
15 This is the essence of the commercial real 15  as statements or omissions were departures from GAAP.
16  cstate market place. Buyers have a view. Sellershavea |16  Any such items were, therefore, immaterial from the
17 view. Banks have a view. None of them are wrong. 17  viewpoint of the sophisticated bank and underwriters who
18  They're just different. When a seller or owner of a 18 received the statements.
19  property takes the position and presents his or her 19 The Independent Accountant's Compilation Report
20  opinion of the value of that property and discloses the 20  and the statement notes are a unified presentation. This
21  nature of that valuation and presents that, in accordance |21 is the disclaimers that you've heard so much about.
22  with Generally Accepted Accounting Principles and ASC |22  Here, again, they are fundamental to our concept of
23 274, there can be no intentional fraud. There canbeno |23  intent, materiality, and reliance.
24 material departure, and, there certainly is no reliance. 24 Mzt. Flemmons, a former SEC chief accountant will
25 The statements, as you will hear Professor 25 testify that AICPA standards dictate that the Independent
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Bartov testify, are the beginning, not the end, of a
complex and highly subjective valuation process that
users, like banks, sophisticated banks, and insurance
companies, engage in as they perform their own due
diligence.

Materiality is an essential element, as the
Court has recognized and the statutes make clear. Two
examples of the statutes that are at issue here. The
issuance of a false financial statement occurs when
something is inaccurate in a material respect.

Insurance fraud occurs when there's some -- any
statement containing the materially false information. We
believe the evidence will show, based on what I've said,
and beyond, that there is no material inaccuracy. There
is no materially false statement.

The Compliance Certificate, as I observed
earlier, using that example, also demonstrates the
importance and significant centrality of materiality.

The foregoing presents fairly, in all material respects.
That material inaccuracy is the standard. That cannot be
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Accountant's Report and Statement of Financial Condition
are issued together and mutually dependent. Those
statements are not relied upon in a vacuum. They must be
reviewed in concert with the Accountant's Report, that
the two are issued together, cross-reference each other
and, therefore, could not reasonably have been viewed by
users as separate documents that were not dependent on
each other.

So, taking just the statement notes, setting
aside the Independent Accountant’'s Compilation Report,
just taking the statement notes. The evidence will show,
among other disclaimers, there were clear, bright lines
presented to the users, in this case, the sophisticated
banks and insurance companies.

Considerable judgment is necessary to interpret
market data and develop the related estimates of current
value. Accordingly, the estimates presented herein are
not necessarily indicative of the amount that could be
realized upon the disposition of the assets or payment of
the related liabilities. I'm going to come back to that
in a minute.

The use of different market assumptions and/or
estimation methodologies may have a material effect on
the estimated current values that you heard so much
about. So, right here, in the statements, the statements
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1 themselves, not even the Mazars compilation report-- I'll | 1 the 2014 credit memo. This credit memo relates to the

2 getto that but right here in the statement, the evidence 2  OPO loan that-- the Old Post Office loan from the

3 is going to show the statements prepared by certain of 3  original slide that I pointed out, the transaction that

4  the defendants place the user, any user, on notice that 4  closed in August of 2014.

5 the amounts are not necessarily indicative of the amounts | 5 The evidence is going to show, clearly, and

6 that could be realized upon the disposition of the 6 there are a number of these credit memos, but I'm using

7  assets, that the use of different market assumptions and 7  this as an example. The evidence will show, clearly, the

8 estimation methodologies may have a material effecton | 8 level of detail that the bank conducted in its own

9 estimated current value. 9  underwriting analysis, that they took the numbers
10 The bank will tell you, like in all 10 provided by the borrower and, as you can see clearly,
11  transactions, this very standard in sophisticated 11  they dissected those numbers and came up with their own
12 commercial real estate transactions. The recipient of 12  estimates.
13  individual financial statements understand there's not an |13 So, in the 2012 year, the client reported number
14 intentional defrauding. It's simply the opinion of the 14  was 4.5 billion as net worth. The bank adjusted number
15  owner of the property and they are on notice to do their |15  was 2.4 billion. In 2013, similar result. The client
16 own due diligence. 16 reported, the borrower reported was 4.9 billion net worth
17 The Independent Accountant's Compilation Report |17  and the bank adjusted number was 2.6 billion, yet the
18  disclaimer-- this was the Mazars' letters that 18  bank proceeded with these loans. They conducted this
19  accompanies the statements which, as I said, the evidence |19  sophisticated underwriting analysis. They determined
20  will show, are read together. Users of this financial 20 there was a $2 billion delta, $2 billion difference
21 statement recognize that they might reach different 21  between what the borrower was reporting and what their
22  conclusions about the financial condition of Donald J. 22  own valuation experts determined. Yet, they proceeded
23  Trump. 23 anyway. They conducted their own risk analysis.
24 It's not possible to state it any more clearly; 24 As I said, this is the heart and sole of
25 and, we think the evidence will show that the banks 25 commercial real estate lending. This is what happens
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understood it fully. The evidence will show that the
disclaimers alone establish that there was no requisite
intent, that there were no material departures, and there
was no reliance. The disclaimer is important. We told
the banks what was being provided and also, importantly,
what wasn't being provided, meaning, we're not providing
you with absolutes. We're not providing you with audited
financial statements.

We're telling you these are our estimates of
current value in accordance with ASC 274 but that you
might reach different conclusions, that the assumptions
we made may not be assumptions you make. So, they notify
users of the statements like Deutsche Bank, like Zurich,
that they need to conduct their own analysis.

As Professor Bartov will testify, the
disclaimers put sophisticated users of the statements,
like Deutsche Bank, on complete notice to perform their
own due diligence which, as you will observe and the
banks themselves will, a sophisticated user like Deutsche
Bank would have performed anyhow in the absence of those
disclaimers.

The evidence will show that the banks are
required to conduct their own independent underwriting
analysis, and, the evidence will show they, in fact, did
perform that analysis. One example, if you look just as
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every day in the city, and, these numbers that are
provided by the owner in accordance with GAAP and in
accordance with ASC 274 are presented as their evidence.

The bank did an even deeper dive on certain
properties. As this page reflects, the bank conducted a
much more in-depth analysis of what it described as four
trophy properties. Again, others, other than the
defendants, believe their properties are trophy
properties. They are Trump Tower, Niketown, 40 Wall
Street, and Trump Park Avenue.

As you can see, the bank conducted -- this is a
summary of the analysis the bank conducted but the bank
did its own detailed number analysis and right there on
line four: The valuations for each of these properties
were discussed with Deutsche Bank's Valuation Services
Group.

The evidence will show that's the valuation
group within Deutsche Bank that's responsible for
conducting independent analyses of collateral,
independent analyses of properties.

They advised on adjustments for each property.
As the evidence will reflect, they conducted their own
analysis. For example, on 40 Wall Street, the borrower
had a valuation of $530 million. Deutsche Bank's own
independent underwriting analysis estimated the value at
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1 $500 million. Both of those numbers, the evidence will | 1  to loan terms that they couldn't otherwise obtain; but,
2  show, will differ from other appraisals and other 2  the testimony of the bank officers, themselves, involved
3 valuations. That doesn't make the bank's number 3  in the transaction, will demonstrate that President Trump
4 fraudulent any more than it makes the defendant's number | 4  was overqualified for these loans, by far.
5 fraudulent. 5 Their testimony also will reflect that President
6 Everyone has a different opinion as to value. 6 Trump didn't violate the loan agreements by making the
7  That is the sum and substance of the evidence; and, as 7  certifications that President Trump did not default, that
8 long as those opinions are formulated in a way that 8  President Trump did not make any false statements, and,
9  comply with ASC 274 and GAAP and they're presented | 9  that the alleged valuation disparities in the statements
10  appropriately, there can be no intent. Therecanbeno |10  did not impact the loan approval or pricing; and, the
11  materiality; and, here, particularly with the disclaimers |11  testimony of the Attorney General's expert is beyond
12  and with the evidence that will be-- the record will be 12  speculative in that regard.
13  replete with, of independent analyses done by the user, |13 There's no actual connectivity between what the
14 by Deutsche Bank, there can be no reliance; but, the 14  bank's independent sophisticated risk analysis was and
15  Court not need take the defendant's word for this. 15 the basis for the disgorgement. They're fundamentally
16 The evidence will include testimony from actual |16  disconnected, and, we believe the evidence will
17  individuals involved in the loan decisions, the very 17  demonstrate there is a fundamental lack of proof on any
18  decisions that the Attorney General is disputing, the 18  of the disgorgement claims, particularly the evidence of
19  very transactions that the Attorney General is focusing |19  their purported expert.
20 on 20 So, the summation of what the evidence will
21 These individuals are Thomas Sullivan, David 21  establish is, as you've heard me say repeatedly, the
22  Williams, Emily Pereless and Rosemary Vrablic, all of |22  statements were materially accurate. They complied with
23 them were involved in the loan decisions. All ofthem |23 GAAP, ASC 274. There's, therefore, no evidence of intent
24  were involved, in some shape or fashion, in the process |24  to defraud. The compliance with the acceptable governing
25 by which Deutsche Bank engaged in conducting itsown |25  standards and the adherence to those standards
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analysis and in reaching conclusions.

They will testify that Deutsche Bank conducted,
as they're required to, their own independent risk
analysis, that they did not rely on the statements. They
will testify that the valuation disparities are not
falsity or fraud, not evidence of any intent to defraud.

Indeed, their own independent analysis, as I
noted, demonstrated a $2 billion difference between the
client reported and their own numbers, $2 billion
difference. Yet, they proceeded with the transaction.
They were eager to proceed with the transaction, wisely
50, because they made well over $100 million in interest.
They made a good risk/benefit calculation.

The evidence will show that is exactly why they
did, what they did, and that is how they proceeded. They
fully anticipated that the statements provided by the
borrower were going to be different than their values,
and, their testimony will demonstrate and reflect their
view that the statements were not misleading.

The bank officers will also testify that
President Trump was overqualified for the sub-loans, that
his net worth far exceeded the minimum required to be a
private wealth customer. The Attorney General presents,
as evidence that they intend to present, as evidence of
motive, that somehow the defendants were seeking access
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demonstrates that-- will demonstrate that the defendants
had no intent to defraud.

There's also no evidence of any agreement, an
essential element of conspiracy claim, other than, as I
mentioned, from the serial liar, Mr. Cohen. The evidence
will establish there was no breach, no late payments, no
defaults. The banks profited minorly from their
sophisticated risk-benefit analysis, that those
sophisticated banks and insurers were never mislead about
anything. Importantly, that the disclaimers notified the
users to conduct their own independent underwriting
analysis in clear terms, fully negating intent.

Anyone intending to defraud does not say to the
other side, please conduct your own analysis. No, we put
them on notice, fully on notice through those
disclaimers. The language is unequivocal. The evidence
will suggest there is no unjust benefits or profits of
the defendants. They were fully overqualified for the
loan.

The bank's independent underwriting analysis is
what created the pricing and loan terms, not the
Statements of Financial Condition and certainly not the
certifications, which came long after, in most cases, the
loans that the Attorney General seeks to render at issue
here, despite the clear bar of the Statute of
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1 Limitations. 1 THE COURT: Tommy's announcements are probably
2 In sum, there was no illegality. There was no 2 pretty loud for you. If you are standing right next to
3  fraud. There are no victims; and, we believe the 3 him, it's deafening.
4  evidence will demonstrate the Attorney General has no 4 Can I see just the attorneys for 60 seconds?
5 case. 5 Come on up to the bench.
6 Thank you. 6 (Whereupon, an off-the-record discussion took
7 THE COURT: I just want to ask you two things. 7 place at the bench.)
8  Yousaid, I think twice, that the banks were required to 8 THE COURT: Do defendants have other opening
9 do due diligence. Required by who or what? 9 statements from other clients?
10 MR. KISE: You'll hear from their experts. Mr. 10 (Whereupon, there was a pause in the
11 Unell will come in to testify about the applicable OCC |11 proceedings.)
12 regulations. That's testimony we think, frankly, should |12 MS. HABBA: No feedback?
13  have been incorporated in the summary judgment process. |13 THE COURT: No feedback.
14  Respectfully, I understand it wasn't but, certainly, that |14 MS. HABBA: I have a feeling my voice will boom
15 testimony is going to be very poignant and very 15 anyway.
16 significant here. 16 How are you, your Honor?
17 THE COURT: I think you suggested that under 17 THE COURT: I'm good. How are you?
18  Executive Law Section 63(12) disgorgement is not 18 MS. HABBA: Well, we have been doing this for
19  available as a remedy. 19 three years. I first want to say that I incorporate
20 Is that your position? 20 everything my colleague said, and Cliff Robert will speak
21 MR. KISE: I preserve that as an objection. I 21 after me, on behalf of the children. As you know, I
22  understand your Honor's ruling fully. I just didn't 22 represent other individuals in this case, Alan Weisselberg
23  preserve that as an objection but yes. Given your 23 Jeff McConney, the President, and certain entities of the
24  Honor's ruling, we'll certainly speak to that evidence 24 Trump Organization.
25 that the Attorney General intends to present. We'll 25 I will start by saying that I wasn't planning to
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1 rebut that evidence directly. 1 speak today until I saw what the attorney general said
2 THE COURT: I'm not talking about evidence. I'm | 2 outside, and when I saw the presentation that was just put
3 talking about point of law and it's not a question as to 3 on by Mr. Wallace.
4 whatIruled on. It's a question of what the First 4 First, I want to say that this case was brought
5  Department, maybe the Court of Appeals, has been saying. | 5 prior to the Attorney General sitting in office, as we
6 There's case law that says disgorgement is an 6 know. That is part of this case, unfortunately, because it
7  available remedy in a 63(12) case. Isn't that what the 7 is a public case, as your Honor has astutely said. That's
8 law says? 8 why we have press here. That's why we are all sitting
9 MR. KISE: We respectfully disagree with your 9 here, right now, three years later. This case could have
10 Honor. We'll take that up with the Appellate Court. I'm |10 been brought before.
11  not belaboring the point, and, I'm just making note that |11 I would like to start with some -- I'm going to
12  we had that legal objection, and, when the time comes, |12 go through Mr. Wallace's testimony first, but before I do
13  we'll make minor objections that we need to to preserve |13 that, I just want to remind everyone that Ms. James said
14  our Appellate record and we will move on. 14 that she was going to come into the Attorney General's
15 THE COURT: Thank you. 15 office, and she was going to get Trump. She was going to
16 MR. KISE: Thank you. 16 go to work, get Trump, and then go home. This is a case
17 THE COURT: We've been going for an hour and |17 brought by the Attorney General, so it is part of this
18 40 minutes. Ibelieve a lot of you have been sitting 18 case.
19  here for a lot longer than that. I said one of the few 19 Michael Cohen's testimony was played by
20 things I'd say is, let's take a ten-minute break. 20 Mr. Wallace.
21 (Recess taken.) 21 Thank you for playing that, actually.
22 22 I look forward to having Mr. Cohen take the
23 (Continued on the following page..) 23 stand, because when he takes the stand, I'll play the rest
24 24 of the testimony where Michael Cohen, who is a convicted
25 25 felon, who is a liar, by the Southern District of New York,
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1 said that the Statement of Financial Condition took three | 1 to hear about this: When you have a home, and you ask for

2 days, from start to finish. He said that the Statement of | 2 your tax assessment, no one is giving that top dollar.

3 Financial Condition, he did with Alan Weisselberg alone, | 3 That's not accurate. The value is the value, and the value

4 and that will be played, as well. 4 of anything -- and they teach this, actually, at HBS, and

5 So, thank you for your part, but I will be 5  at many other schools. They say, the value is what someone

6 putting on mine. 6 is willing to pay.

7 The Attorney General's office would like youto | 7 The Trump properties are Mona Lisa properties,

8 believe that Donald Trump and his family had a conspiracy. | 8 your Honor. So, I'll submit that while you want to look at

9 When they put in their Statement of Financial Condition, | 9 a tax document, we have experts, renowned experts, who have
10 there were -- let's talk about their worth. If Donald 10 said that properties like Mar-A-Lago are worth over a
11 Trump and his family wanted to put in a conspiracy, wanted |11 billion dollars, $1.5 billion, and I assure you that there
12 to defraud banks, as the Attorney General's Office would |12 is a person out there that would buy that property, that
13 have you believe, then there would have been brand. There |13 spectacular property, for way over a billion dollars. That
14  would have been the rights to The Apprentice. There would |14 is not fraud. That is real estate.
15 have been the same brand that got that man elected for |15 Further, I would like to talk about the one thing
16 president. 16 that the AG conveniently didn't bring up: WeiserMazars.
17 Now, there's lot of people in this room that 17 Let's discuss Weiser. WeiserMazars is a very well-known
18 probably don't like that, and I believe that's why we are |18 accounting firm in the State of New York. WeiserMazars, in
19 here. But, it's a fact. We are attacking a sitting 19 their own, in their own agreement with the Trump
20 president, and two of his children, and his employees, for |20 Organization stated, and I'm going to read it in, "Our
21 a Statement of Financial Condition which is, frankly, worth |21 record will include the following," I quote, "Because the
22 less than what they are worth. 22 significance and pervasiveness of the matters discussed
23 These are sophisticated lenders, your Honor. To |23 above make it difficult to assess their impact on the
24 prove their case, they have to show that there was intent |24 Statement of Financial Condition, users of this personal
25 to defraud lenders. These lenders are Deutsche Bank. They |25 financial statement should recognize that they may reach
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1 are major. We have other lenders we will go through, and | 1 different conclusions about the financial condition of
2 I'll let my colleague go through it in excruciating detail, | 2 Donald J. Trump if they had access to a revised Statement
3 butletme be clear: These lenders made money. They made | 3 of Financial Condition prepared in conformity with
4  money. They were not defrauded, and there is no American | 4 accounting principles generally accepted in the United
5 in this country that has ever given a value of their 5 States of America."
6 property to a bank for a loan, and had it be taken at face | 6 I know what everyone is thinking. That's the
7 value. And frankly, if that ever is the case, then those 7  retainer with Trump; okay? Let's talk about what was given
8 banks should be investigated, not the individuals that 8 to the banks. What was -- like, this Statement of
9 valued their great companies, frankly, at less than what | 9 Financial Condition. What was given? Here is the cover
10 they are worth. 10 page. Page one after the cover page is one page with a
11 Let me give you a few examples, your Honor. You |11 disclaimer stating, "Because the significance and
12 pointed out, in your summary judgment order, that 12 pervasiveness of the matters discussed above make it
13 Mar-A-Lago was worth $18 million. How? How is that |13 difficult to assess their impact on the Statement of
14 possible? 14 Financial Conditions, users of this personal financial
15 Now, I know Ms. Greenfield is probably writing |15 statement should recognize that they might reach different
16 you a note right now to say that that is a tax assessed |16 conclusions about the financial condition of Donald J.
17 value, so let me just get right to that. A tax assessment |17 Trump if they had access to a revised Statement of
18 is different than the market value of the property, andI |18 Financial Condition prepared in conformity with accounting
19 want the press to understand that, your Honor, and 1 19 principles generally accepted in the United States of
20 want -- I hope that by the end of this hearing, I truly 20 America."
21 hope that you can have an open mind and hear that that is |21 So, what happened? There was an investigation of
22 the case. 22 Mazars, or the AG reaches out to Mazars and puts them under
23 They are conflating issues. They are saying that |23  pressure, and we get a statement saying that they no longer
24  when you go for a tax assessment -- and I ask your Honor, |24 can represent the Trump Organization. But that same
25 and I ask all the American people that are, frankly, going |25 statement that we received -- and I was there the day we

Min-U-Seript®

SUPREME COURT - NY COUNTY

(15) Pages 57 - 60




PEOPLE OF THE STATE OF NY v.

DONALD J. TRUMP, et al October 2, 2023
Opening Statement by Ms. Habba Page 61 | Opening Statement by Ms. Habba Page 63
1 received it -- stated that they could not articulate any 1 believe -- well, first, before I do that, I do want to
2 flaws that the Trump organization had done. And whyis | 2 thank you, your Honor, for one thing you said when you
3 that? Because Donald Bender, who will take the stand as | 3 opened up, which was explaining to the press, the jury
4 their first, first representative, their strongest guy, 4 issue, because I personally have been dealing with that
5 Donald Bender will have you believe that, as the accountant | 5 myself, and 6312, and the fact that we don't have a jury,
6 who acted effectively as the in-house accountant for this | 6 and I know my client did want a jury. I want to say that.
7 organization, his hands are clean. 7 But we have addressed that, and I appreciate that you
8 He had unfettered access, your Honor. We'llask | 8 clarified, for the Court. So thank you, for that, from me.
9 him what he did, and we'll prove that he had unfettered | 9 THE COURT: You're welcome.
10 access to the Trump organization. He could come in, he |10 MS. HABBA: Well, these are sophisticated banks.
11 could go out. He could get on the computers. We didn't |11 These are sophisticated lenders. They made over $100
12 even monitor when he was on, looking through the records. |12 million, and there was no intent to defraud. Period, the
13  And your Honor, you and I went through, as you recall, back |13 end. The disgorgement only came, which is what the
14 in the special proceeding, when I gave over thousands of |14 Attorney General is asking for, after the Trumps sold the
15 documents, thousands, when we opened up the Trump |15 property that they undervalued for 250 more than was
16 organization, when we opened up his homes and we were |16 valued. That's when this case was brought, not two years
17 willing to cooperate, and did, and there was nothing that |17 ago. After the sale, and that's the number they picked.
18 turned up that was in direct conflict of what I'm saying |18 Why? Because if you look at the president and
19 now. 19 his family's worth, if you look at the Trump Organization
20 So, the Attorney General is going after kids, and |20 and all the 850-plus people that work for that beautiful
21 I'll let Cliff, who represents the kids, go to that, but I 21  company, you will see that they have never overvalued. The
22 will also say that their representation that a phone call |22 Statement of Financial Condition was disclaimed. It was
23 with an accounting department asking for status of zoning, |23 undervalued, in my opinion, and we'll prove that, through
24 is not a conspiracy. It's doing business. Anybody with |24 our experts, and the AG is setting a very dangerous
25 real estate understanding — and I personally come froma |25 precedent for all business owners in the State of New York.
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family of real estate, so I get this, but to the American
people, to the people, maybe at the Attorney General's
office, that aren't aware of how real estate companies
operate, this is normal practice. The banks are aware, and
the banks do their own values, and do their own
investigations, and frankly, if they don't, then they are
in violation themselves.

More examples of properties that were
undervalued. Doral. It was stated on the Statement of
Financial Condition for $350 million, your Honor. Anyone
who follows golf knows that Doral has one of the best golf
courses in the country. I've had the pleasure of visiting
these properties, sir. They are not normal properties.
Doral would sell for at least a billion dollars.
Mar-A-Lago, at least a billion dollars. Look at OPO. OPO
did sell for 100 million more than what was stated on the
Statement of Financial Condition. Very point. Very point,
sir. Ten times the value that was stated on the Statement
of Financial Condition. Doral has 1500 units that have
never been developed.

The list could go on and on, because real estate
is malleable, your Honor. Real estate changes. The values
change, but there was absolutely no fraud, no intent to
defraud, no conspiracy.

I would just like to close by saying that I
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The State of New York, they would have you
believe, if you believe your property is worth a million
dollars and you list it on Trulia for $1 million, but it
sells for 800,000, then you, sir, should be here, and you
should be disgorged of your profits, and that is a very
dangerous time for our country, and this state.

Thank you, your Honor.

THE COURT: Ms. Habba, as you referenced, we have
been dealing with, to use a slang term, each other for
years, and if it's okay with you, and because we don't have
a jury, or at least a formal jury, I would like to just go
over a few of the things that you said. Is that okay?

MS. HABBA: Of course, your Honor.

THE COURT: One, this is not a question, you
referred to Mr. Wallace's presentation as testimony.
Opening statements are not testimony.

MS. HABBA: Opening statement. Yes.

THE COURT: It's just what you intend to prove.

MS. HABBA: Yes. Well, I think part of it, your
Honor, to be clear, was testimony. He played testimony
from some of the witnesses.

THE COURT: You are right.

Next, you brought up the Attorney General's
history, motivations, statements.

MS. HABBA: Yes.
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1 THE COURT: You had moved to have the entire case | 1 THE COURT: I held one of the defendants in
2 dismissed because it's a, quote, witch hunt, which is what | 2 contempt. I fined him $10,000 a day. It was vacated after
3 the press tends to call it, and I denied that, and I was 3 11 days, and I was upheld on that, both the contempt
4 affirmed by the First Department. So Ms. James' 4 finding, and the amount of the fine. So, I don't know why
5 motivations are not an issue in this case any more; are 5 we are -
6 they? 6 MS. HABBA: Well, I just wanted to bring up the
7 MS. HABBA: Well, your Honor, actually I brought | 7 point, your Honor, that after these ten days, despite the
8 a case that was separate from this case against Ms. James | 8 fine, which, we obviously went through our procedure, you
9 for what I believe is constitutionally improper, improper | 9 did recall that after those days, and after my diligent
10 by her office, and I do believe her statements out of court |10 searches and my certifications, we never did find anything
11 prior to having office, and claiming that she knows what |11 that was not previously revealed.
12 goes on in the Trump Organization, are very important to |12 THE COURT: Yes, that's right.
13 this case. Unfortunately, it's become the fabric of this |13 MS. HABBA: So my point is, that goes to the good
14 country, right now, that these out-of-court statements are |14 faith and the intent, your Honor.
15 part of the case. 15 THE COURT: You never did find anything, but the
16 Ms. James sat on the court steps before coming in |16 contempt was because you didn't submit an affidavit that
17 here. Ididn't know she was going to do that, but that's |17 said who looked for what, when, where.
18 part of the schtick, evidently, so I have to address it, 18 MS. HABBA: And then I did, many times.
19 and I do believe that that was improper on many levels. I |19 THE COURT: And then you did. Well, but the
20 withdrew that case. It was not dismissed. 20 defendant didn't. You did, I think. But, I don't think
21 THE COURT: All right. We can go back and forth. |21 the defendant did.
22 MS. HABBA: Sure. Of course, your Honor. 22 MS. HABBA: He did, actually, your Honor.
23 THE COURT: We have a few more points to discuss. |23 THE COURT: I don't think he submitted an
24 The valuation of Mar-A-Lago, there were very significant |24 affidavit saying what he did, when, where, et cetera.
25 easements on the ability to turn it into -- subdivide it 25 MS. HABBA: Right.
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into residences, et cetera, and more importantly, I
specifically said, in the summary judgment decision, I'm
not valuing or evaluating properties. I believe that there
was --

Well, I wouldn't telegraph that, but please,

Press, stop saying that I valued it at $18 million. That
was a tax assessment. Or, something in that range.

There would have been issues of fact as to what
the value was.

MS. HABBA: Well, I think, your Honor -- if I may
respond?

THE COURT: Yes.

MS. HABBA: I think that is an issue of fact, and
the fact -- and I'll preserve, as my colleague said,
everything on the Appellate Division, but the fact that you
drafted a summary judgment motion saying that that was not
an issue of fact is exactly what we are appealing, and
we'll handle that on the Appellate Division.

THE COURT: Okay. I didn't draft a motion. I
drafted a decision.

MS. HABBA: Yes, your Honor.

THE COURT: You referred, perhaps obliquely, or
maybe more directly, to the million pages of documents that
were turned over.

MS. HABBA: Yes.
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THE COURT: You said that at one point, just
recently, values change. That's one of the big points in
this case. You can't look at property ten years later and
say, Well, now look what it's worth. These Statements of
Financial Condition were current, current market value, so
yes, values change, but the point of the Statements of
Financial Condition is what were they worth then? What
would a willing seller and willing buyer agree to?

MS. HABBA: And if I may respond?

THE COURT: Sure.

MS. HABBA: Saying that the value of Mar-A-Lago,
then or now, would be worth that -- and I obviously, again,
on appeal, so I'm not going to litigate our case between
you and me, and give my adversaries the benefit of hearing
all of my arguments, but I think that we'll prove that,
through our experts. We'll prove that at that time, they
were undervalued, in many instances. As I noted, some of
these properties are heavy undervalued, and we are
forgetting the disclaimer, and also the fact that the Trump
brand is worth something.

And, T know that you addressed it in your summary
judgment motion, and I'm not going to get into it now, but
we cannot -- look, my point is this, your Honor, and I

think that our case will show this: If this was a
conspiracy, if we were trying to inflate his value, which
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1 is worth billions and billions and billions of dollars more | 1 compilations. And again, I go back to my Trulia example.

2 than anything he ever took the loan out, and frankly, he | 2 No bank, no lender, takes somebody's value at a
3 was underleveraged, but if you were -- if they are trying | 3 compilation, the lowest level. It's not audited. It
4 to prove that, your Honor, that case falls flat on its 4 doesn't proclaim to be. It doesn't proclaim to have been.
5 face, just by looking at certain things that were not 5 It never did.
6 included. 6 But, on top of the fact that it's a compilation,
7 If that was the intent for Forbes magazine, then 7 they put the waiver on the front. On top of that, these
8 why wouldn't President Trump say, Put in the brand, putin | 8 banks came in and did their own due diligence. It was not
9  The Apprentice rights, put in the Miss America, or whatever | 9 us that did it.
10 it was, Universe. Put all that in. Let's inflate it. 10 And, for what its worth, your Honor, we could go
11 That didn't happen, your Honor. 11 all day, I'm sure, and it would be great, but that is the
12 THE COURT: The brand value, at least some of the |12 crux of where I disagree with you.
13 Statements of Financial Condition specifically, expressly |13 THE COURT: All right. Is it not the case that,
14 said, We are not including brand value. Is that the case? |14 in a layperson's terms -- and we have a lot of lay people
15 Right? 15 out there -- the Mazars disclaimer was basically, We are
16 MS. HABBA: And my point is it was not included, |16 relying on the Trump Organization?
17 and if he had wanted to inflate, why wouldn't we? 17 MS. HABBA: No, your Honor.
18 Never mind any of that, your Honor. Everything |18 THE COURT: That's how I read it.
19 falls on its face when you look at the WeiserMazars 19 MS. HABBA: Well, frankly, the Trump Organization
20 disclaimer, and the sophisticated banks we are dealing with |20 relied on Mazars to come in and do what they did, and they
21 that did their own due diligence. 21 came in. Regardless, they are the accountants. They are
22 And I just submit, your Honor, I don't want to 22 the accountants, sir.
23 litigate my case with you, only because of the prejudice |23 THE COURT: Thank you.
24 that that could cause to my client. 24 MS. HABBA: Thank you, your Honor.
25 THE COURT: My final point is, the disclaimers, |25 THE COURT: And we have at least one more opening
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which understandably, the defendants make a big deal about,
first of all, I believe that was part of both the motion to
dismiss, and the motion for preliminary injunction. I
ruled against that, as a defense. I was upheld both times,
but I would just like to explain, basically, what the
disclaimers, which were separate from the worth statements,
but just talking about the disclaimers, the Mazars
disclaimers basically said, We are not sure about all this,
look to the Trump Organization, that's where we are getting
these figures. So, they were anything but, you know,
disclaimers, and you can't even make a disclaimer on behalf
of someone else, so I just don't see it.

MS. HABBA: Your Honor, I'm actually glad you
brought that up. Did if I may?

THE COURT: Sure.

MS. HABBA: Again, my experts, my colleagues, who
are incredibly bright, they will go into excruciating
detail with every witness, and we will bore everyone in
this room at length for three months, but if I can just
give you the high level of where I disagree with you on
that, sir?

THE COURT: Sure.

MS. HABBA: It's that, these are compilations.
We did not present the Statement of Financial Condition as
an audited financial. Period, the end. They are
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statement by the defendants.

(Whereupon, there was a pause in the
proceedings.)

MR. ROBERT: Can you hear me, Judge?

THE COURT: Yes. That's pretty good, but keep
your voice up.

MR. ROBERT: Okay. Good afternoon, sir. T'll be
very brief.

First of all, I want to just say that I echo the
statements of Mr. Kise, on behalf of my clients, Eric Trump
and Donald Trump, Jr. We reserve all the rights and the
objections that Mr. Kise has referenced, but what I want to
spend my few moments here talking to you about, your Honor,
is what I will respectfully submit that the evidence will
show that my clients did in this case, but I actually
think, more importantly, what the evidence will show that
my clients did not do, in this case.

I don't think it's going to come as a surprise to
anyone in this courtroom that I vigorously, on behalf of my
clients, disagree with just about everything Mr. Wallace
said this morning, but there are two things that I actually
do agree with him on, and I actually flagged them, and I
put them in red on my pad, because I was shocked that I
actually agreed with him about something, and what I agreed
with him on were two concepts.
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1 One, that in order for the Attorney General to 1 the 45th President of the United States in 2017, Eric and

2 win her case, she has to show repeated, persistent, illegal | 2 Don then continued to grow the business, Eric in an
3 acts, and I respectfully submit to this Court, she willnot | 3 operational standpoint; Don expanding what the company was
4 be able to sustain that burden, especially as to Eric Trump | 4 doing.
5 and Donald Trump, Jr., and more importantly, what 5 But, as you are going to hear, and as the
6 Mr. Wallace said is that you need to judge credibility. 6 testimony from Eric Trump's deposition -- and I'll read
7 Mr. Wallace put it in the context of credibility of denial. | 7 from it, page 32, lines 17 and 18:
8 Well, your Honor, it's credibility, in and of 8 "I was focused on pouring concrete, not
9 itself. You will be the finder of fact. You will hear 9 accounting."
10 testimony from Eric Trump. You will hear testimony from |10 Now, let's be clear. Eric Trump and Donald
11  Donald Trump, Jr. You will hear them be cross examined by |11 Trump, Jr. are not walking away from the Statements of
12 able counsel for the Attorney General, and you will then |12 Financial Condition. Let's be clear. There were no
13 make a decision as to their veracity. 13 material inaccuracies. All of the statements and
14 In addition, you will hear testimony, as Mr. Kise |14 certifications signed by Donald Trump, Jr. and Eric Tramp
15 set forth, from the witnesses of Deutsche Bank, and 15 are clear that it talked about no material
16 Deutsche Bank's testimony is going to be consistent in that |16 misrepresentations. This is not a situation where someone
17 there was never a material misrepresentation made by Eric |17 signs an affidavit, and they're attesting that every single
18 Trump or Donald Trump, Jr. So, it's not going to justbe |18 fact in there is true.
19 the credibility of my clients. It's not just going to be 19 I would ask your Honor to think about it in terms
20 the credibility of the president, when he testifies. It's |20 of, it's no different from an affidavit where the affiant
21 going to be the credibility of people who were actually |21 says, I believe the following to be true, in all material
22 involved in the transactions, and I don't think that can be |22 respects.
23 overstated. 23 That's what they did here, and it is clear, and
24 It's interesting. You know, when we do an 24 our evidence will show, our experts will show, Mr. Kise
25 opening statement, I think the first rule we learn is, you |25 went through, in painstaking detail, that they were not
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want to show the best part of your case because, you know,
especially if there was a jury here — which again, I agree
with Ms. Habba, we were entitled to under 6312 -- but very
often I'll tell a jury, it's kind of like a road map. 1
want to tell you where I'm going, and what I think the
evidence is going to prove.

Well, I think it's fascinating that in the
Attorney General's opening, their major linchpin is Michael
Cohen. Now, as the Court will hear, he is actually on
their first -- I think the first six witnesses, maybe the
first seven. So, when you talk about credibility, you are
going to have a guy who lies to everyone; who is a
convicted felon; who allocuted, very specifically in Judge
Pauley's courtroom, which we can probably see if we look
out the window, and he is a fixture of what their case is
about.

Now, they played you a snippet of Eric Trump,
which quite frankly I thought was in incredibly poor taste,
and really misleading. That snippet has to do with
Mr. Trump honestly asking if he recalls a 2021
conversation. What they didn't show is the rest of his
testimony, where he goes through what exactly it is he does
at the Trump Organization, and the fact that he and Donald
Trump, Jr. spent their life working for their dad, learning
from their dad. When their dad assumed the office of being
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materially -- there was nothing materially wrong with them.
And again, you are not taking my word. You will
take the word of an NYU Stern School of Business professor.
You will take the word of a senior person who used to work
at the SEC.
(Continued on the next page.)
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1 MR. ROBERT: But even though we're not running | 1 MR. KISE: I think this is-- your hypothetical
2 away from these statements of financial condition, as I 2  represents the fundamental problem we have, respectfully,
3 started my opening, I want to submit to you what the 3 with the summary judgment order. You haven't heard the
4  evidence will show my clients didn't do and there's no 4  evidence. You haven't heard from Professor Bartov in
5 refuting it. There's not any amount of snippets Mr. 5 person. You haven't heard from Mr. Unell. You haven't
6  Wallace can play, even taken out of context, that will 6 heard from Mr. Flemmons and I think you owe it to the
7  disprove, one, they were not involved in the creationand | 7  defendants to listen to this evidence and understand
8  preparation of the SOFC. 8  exactly what I was saying. ASC 274 --
9 Two, they did not assemble the backup for the 9 THE COURT: The evidence, that would be
10 SOFC. Three, they did not review the SOFC supporting |10  argument. Mr. Bartov has evidence?
11  data. Four, they did not perform the calculations used |11 MR. KISE: He does have evidence. His opinion
12  inthe SOFC; and, five, they did not review those 12  on what the governing accounting standards are. I'm not
13  calculations after they were done. Others created and 13  an expert on governing accounting standards. I don't
14  prepared the SOFC; and, for those years, when they signed |14  think the Court is. Respectfully, I don't think you're
15  documents dealing with financial matters, they reliedon |15 an expert on governing accounting standards.
16 the work product of others, which is not anything that 16 So, if you have an expert that comes in and
17  should come as a surprise to anyone, especially the 17  tells you this is what the estimated current value is and
18 People, when you're of a level of a company that 18  thatis how it's calculated. This is what is material or
19  Mr. Trump were, they weren't the ones with the green 19 not, you can agree or disagree but at least give us an
20 accounting hat ongoing through the mountain of documents |20  opportunity to have a trial where you hear this evidence
21  in the backup. 21  and make those determinations, because, right now, we
22 So, to suggest there is liability that can be 22  haven't gotten there and I would caution your Honor
23  attached to them, first of all, from the first 23  vigorously to --  understand your hypothetical but I
24 foundational issue that there's nothing materially wrong |24  think under these circumstances there's a lot more to the
25  with the statements and, second, the fact that they acted |25 story. There is a lot more layers to this.
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1  as appropriately as they should, both in their capacity 1 The Attorney General wants to make it simple.
2  as executive and in Donald Trump, Jr. as trustee. 2  There is an error here and it's material because we say
3 Therefore, I respectfully submit that the claims 3  so. Ithink we have to at least give these witnesses an
4  brought by the New York State Attorney General againstmy | 4  opportunity to take the stand and understand what this
5 client should be dismissed. 5 caseis about. If you want to disagree later, that's
6 I thank you for your time. 6 fine, but, I would say that we've got testimony from
7 THE COURT: Is it the position of all three 7  folks that understand fully valuations. They understand
8  defendant lawyers that there were no material-- 8 fully accounting standards, and, it is relevant to
9  withdrawn. That there were no misstatements in any 9 intent. Itis relevant to materiality.
10  Statements of Financial Condition? 10 If I prepare a statement and that statement is
11 Is that your position? 11  inaccordance with the Governing Accounting Standards, 1
12 MR. ROBERT: You made a ruling in your summary |12  cannot see how, possibly, someone can say, even if they
13 judgment motion. My position was there were no material |13  disagree with my valuations, that I had intended to
14 misstatements because that is what the People must prove |14  defraud. So, maybe you disagree with my valuation but
15  and, at least as it relates to my clients, those were the 15  that is an entirely different question.
16 certifications they signed. The words in every single 16 So, I'd ask the Court to allow us to present the
17  document they signed say the words "material 17 evidence. For example, the differentiation in values, I
18 representation." 18 mean, we have experts that you haven't heard from, and, I
19 I'll defer to Mr. Kise as to the others. 19  don't know we're going to hear from them now based on the
20 THE COURT: Let's talk about, very briefly, that |20  way the case is structured.
21 word "material." Let's say there's a statement that $100 |21 I mean, the Attorney General has certainly
22 million. At what point would you consider something |22 opened the door, in my mind, to valuation issues, but, we
23 material? Would $20,000 be material? 23  don't have to decide that today. I think we need to make
24 MR. KISE: Your Honor -- 24  sure that the evidence comes into the courtroom in a
25 THE COURT: Yes. 25 fulsome way and you hear from witnesses who tell you no,
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1  thatis not material. This value is not 18-- back to the 1 THE COURT: That's why I didn't do it.

2  hypothetical. This value is not $18 million, it's a 2 MR. KISE: You need to certainly hear when we're

3 billion dollars, whatever the case may be, but, the Court | 3 talking about criminal standards. We're talking about

4  really needs-- and, frankly, I think from the 4  standards under criminal predicates. Those things must

5 constitutional perspective, owes it to the defendants to 5 and should be adjudicated with the benefit of expert

6  atleast hear this evidence and allow them to defend 6 testimony. There's no way to do it otherwise. It's just

7  themselves. 7 not possible. We're all lay people when it comes to some

8 You're talking about a trial, by the Attorney 8  of these things.

9  General's own press conference, is designed to strip them | 9 I am a lay person. Ihave an accounting degree
10 of their New York assets and drive them out of business |10  but I wouldn't call myself an expert on AICPA standards.
11  in New York State. That is a pretty serious thing. That |11 THE COURT: Thank you. We have to break in
12  is a pretty serious charge to level against a business 12  about 15 minutes but let's hear the housekeeping issues
13  that's been one of the most successful employers and one |13  that were raised this morning.

14  of the most successful real estate developers in New York |14 MR. AMER: Good afternoon. Andrew Amer on behalf
15 City. 15  of'the People. We did send a letter this morning raising
16 The message that sends is staggering to the real 16 acouple of issues. I'll set it pretty quickly.

17  estate community. That is my opinion, but, [ know we're |17 The first issue concerns trial subpoenas that

18 not here to get into my opinions. The record will 18  were served literally on the eve of trial on Mazars and
19  demonstrate, what we say will demonstrate, and, [ ask the |19  Ladder Capital. We think the Court should just quash
20  Court listen to all that evidence before making that 20 these subpoenas.

21  determination. 21 First, they were never served on us, as they're

22 THE COURT: I intend to be very patient and 22 required to be under 2303(a) CPLR 2303(a) but,

23  liberal listening to things. I think the specific 23  importantly, as the cases we cite to in our letter

24  disagreement we seem to have is if Professor Bartov reads |24  demonstrate, you can't use the trial subpoena to reopen
25 adocument and has a professional opinion about it, to |25  discovery.
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1  me, that's not evidence. That's testimony or expert 1 We've had a note of issue. Discovery is over

2  opinion but it's not bringing in new facts. Right? 2  and these trial subpoenas, in large measure, seek

3 MR. KISE: Respectfully, your Honor, expert 3 documents that they already tried to obtain through

4  opinion in testimony is evidence. That's what evidence | 4  subpoenas during fact discovery and, in any event, you

5 is. It's not a document, but, their opinion is relevant. 5 justcan't use a trial subpoena on an eve of trial to

6  Again, unless the Court is going to be satisfied that it 6 reopen discovery.

7  is an expert on accounting regulations, it is an expert 7 We shouldn't be dealing with these type of issue

8  on accounting principles and an expert on OCC 8 as we're trying to prepare each day to present evidence

9 regulations -- 9 to the Court. So, we would ask that we not have to deal
10 THE COURT: I think what-- is it stacking a dead |10  with these subpoenas because we'd ask that the Court
11  horse? Iintend to listen to all of this. Whether 11 quash them.

12  expert opinion is evidence, again, I just consider it 12 THE COURT: I believe the basic rule is in

13  opinion and testimony, but, I wouldn't call it evidence, |13 discovery you find out what there is and subpoenas are
14  but, there may be different demonstrations. 14  for, hey, bring it to court.

15 MR. KISE: Again, I don't know how to say itany |15 MR. AMER: Exactly. The second issue concerns
16 more clearly. We, respectfully, disagree. Wethinkan |16 Nicholas Haigh.

17  expert, for example, a valuation expert comes in and says |17 MR. KISE: Are we going to take these one at a
18 Mar-A-Lago is worth a billion dollars and you have taken |18  time or is he going to do it --

19  aposition that the tax assessor, without a trial, taken 19 THE COURT: 1 gather you'd like to speak now to
20 aposition that the tax assessor's valuation is more 20 number one?

21  credible but -- 21 MR. KISE: It may just get jumbled if we don't.
22 THE COURT: I did not judge credibility. You 22 THE COURT: I understand. I don't know that I'm
23  can't do that. 23  making a ruling now.

24 MR. KISE: That is the whole point, your Honor. |24 MR. KISE: I understand. I want to make some
25 That is why -- 25 points and Mr. Robert may also have some points on the
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